iblic 
tax 
says 
1 of 
nited ' 


real 
Sess- 
at it 
btain 


ented 
nent. 
SeSs- 
nd a 


sug- 
m of 
mn of 


y are, 
pelled 
stract 


taxa- 
other 
t cor- 
“omes, 
on of 
yf the 
stered 
ynsible 


p. 503. 


analy- 
le and 
ractice 
a first 
s “per- 
of the 
results, 
re than 
sre the 
ives 18 
at sub- 
7, eT 
he ulti- 
sed and 


re issue. 


‘MONS. 


fs 
ps at —— 
ees 


ron TT HIT 
MN NA 


—In This Issue— 


Taxing Agricultural Relief. 


Jurisdiction of Board of Tax Appeals in 
Deficiencies in Payment 


The Macallen Case—and Beyond 


The Constitutionality of Section 611 in the 
Light of Its Remedial Purpose 


Washington Tax Talk 


bl baba bal Bal 


I IT tl | 


NT om ‘am 


| | ll lt l 


SINGLE COPIES 
35 CENTS 











You may now have a 
WASHINGTON AND NEW YORK OFFICE 
where an especially trained accountant’s secretary waits 
on your callers, receives your mail and telephone mes- 
sages, makes your appointments, arranges for conferences, 
hotel accommodations and renders such other service as 
your own personal secretary would, and who performs all 
other duties assigned to her in a thorough and business- 

like manner. 

Membership in the Accountants’ Exchange entitles you to 
listings in the building and telephone directories, the free 
use of a private office for conferences, office equipment, 
Tax Service, library, etc. 

MEMBERSHIP FEE FOR EACH CITY 
1 year $25.00 6 months $15.00 3 months $10.00 
SUBSCRIPTIONS FOR NEW YORK AND WASHINGTON 
COMBINED 


1 year $45.00 6 months $27.00 3 months $18.00 
For all intents and purposes the office of the Accountants’ 
Exchange is your branch office. 

The offices are under the personal supervision of Certified 
Public Accountants 
Resident Accountants 
New York accountants who, because of the exorbitant 
cost do not maintain their own offices, will find the facili- 
ties offered by the Accountants’ Exchange invaluable. 
Complete office service including desk space, private con- 
ference rooms, secretary, library, office equipment, expert 
report typist, efficient telephone service, listings in tele- 
phone and building directories, and all other facilities that 

help make up an ideal accountants’ office. 


Membership fee for Resident accountants is $10.00 per 
month or $100.00 per annum. 


ACCOUNTANTS’ EXCHANGE 
Incorporated 
“An institution designed to make the accounting prac- 
tice congenial and free from undue embarrassment” 
1776 Broadway 1427 I Street, N. W. 
Circle 6382 Main 3985 
New York Washington, D. C. 


WE FIGURE 


Inventories Appraisals 
Bank Interest Insurance 


Sales Analyses Foot Ledgers 
Cost Reports 


Brokerage Check Bills and 


Saleamen’s Commission P8Y Rolls 


Daily Average Bank Balances 


WE DO THE WORK AT YOUR 
OR OUR OFFICE 


Swanson Calculating 
Company 
GEO. F. GABEL 


Dearborn 5163 CHICAGO 300 West 
Central 6190 Adams St. 





SY 
‘\7 A 


(NGAGE 


JING) 


WO WNSLNING 
WAVA 


JNO) Ne)! 


ING JNO JING 


JIN 


=_ AWA \UA \UA \WA \UA \UA LUA VUE \94 VY 1 


HARrison 8348-9441 


Rebuilt 


Elliott-Fisher 


Machines 
BILLING BOOKKEEPING 


Sold—Rented 
Repaired 


LATEST MODELS $100 UP 


Maloney-Gilmore Co. 


Chicago, Il. 


R. 720 I. T. 508 So. Dearborn St. 


JING} NG INO NO) INO INO NLLNO' NZ 


a 


RA 


The 
Broun=-Green 


Company 
A 


Corporation Supplies 
Stock Certificates 
and Bonds 
A 


For Fifty Years 
Service and Quality 
Always 
A 


48 John Street 
Tel. John 6110 New York 


a 
~~, 


~~ 


WA 


WA WWE WY 


77 


wan 


- 


ALP Ley 


T\d Vd \UA \Ud \UA WW 


a 
~ 


WN 
xy 


~ 
rua”, 


SN 


7 














aw 


OVEN 


() 


~~ 






WA) 


TAVCN 





~, 


ran”, 





WA \WA 


= 


i 





” 


“ 





~~, 


Wa ) 






Wi 


aN 


~~ 





THE NATIONAL 


INCOME TAX 


MAGAZINE 


March, 1930 Vol. VIII, No. 3 


MARCH ISSUE 


(rencral— Page 


Taximg Agricyiel Game. < Cb Sb 6 oa Se Pak ak CR EOS Bens 0 Ce HERMAN T. ReEtinG 87 
Jurisdiction of Board of Tax Appeals in Deficiencies in Payment 
Disposition of Excess Tax Over Reduced Rates 

conn WV ite IE. vv so pe bai'mea's BE WED Cee Meween PARE ac ccc ence wes 90 
The Macallen Cipapeeil <Teniits. «cs. ce Sole gaenhs nx hey Poke eesbeeny Tuomas RreEep PoweELt 91 


The Constitutionality of Section 611 in the Light of Its Remedial Purpose.. WALTER H. ScuutMAN 96 


Results of Enforcement of Section 104 of the Act of 1928 
(Section 220 of the prior acts) Disclosed 


ota Fimee. RAYMOND C. CusHwa_ 89 


ES Re EE ES oe 104 
Campaign for Reciprocal Inheritance Tax Legislation to be Continued .................002000 105 
Introduction of Bill in Congress to Reduce International Multiple Taxation Follows Conference. ... 105 
Appointment of Miss Annabel Matthews to Board of ‘Tax Appeals Confirmed by Senate......... 105 
Pretimisary SOR aD... sav ¢ aches waves Rea SRE RN WEG eyes sc ec cence 105 
Analysis of Tax Revenue Sources Made by National Industrial Conference Board.............. 108 
National Income Regneted:@0: Stave Gaased in 1926 “oo... . occ cones cetuiew telgte vets s ccc cececes 111 
Interest on [RGN as.) bata ta bald» » > naeils @ apt Se REC CWE US RIN ERS. 0000 ee anes 112 
Supreme Court Holds Filing of Tentative Return Does Not Start 

et i RS Peg EE ac We oy ns ee 114 

Court Decisions «i: iscsi cgi ek thee sie Ae ee as A Pc TS Bae RAN oc ec cece 101 

Washington Tax FURR his <<a Ske fie oid oom RS ee phe He Eales SSR EE YEE oe eee ee eee 104 

Significant Decisvothn ef Gee TOME OE Fe FEO i oe eins ys ade Ro ese csadive Sec cece eee 109 

Editor Advertising Manager 
ERIC G. LEANDER Published Monthly by H. W. CHALLENGER 
Chicago 


COMMERGE; GDEARINGIToUsSEVING. Chicago 


Loosr Lear Service Division 


THE CORPORATION TRUST: COMPANY 


— en te il 


Asst. Editor 
LYMAN L. LONG 
Washington, D. C. 


Circulation Manager 
M. S. HIXSON 
Chicago 
Office of Publication, 529 S. Franklin St., Chicago 


This magazine is published to promote sound thought 
in economic, legal and accounting principles relating to all 
Federal taxes and state income and inheritance taxes. 1o 
this end it will contain signed articles on tax subjects of cur- 
rent interest, news items and reports, digests of _ addresses, 
books, magazine articles and pamphlets, together with editors 


comments. The editorial policy is to allow frank discussion 
on all Federal taxes and state income and inheritance taxes. 
On this base contributions are invited. The editors will exer- 
cise care in checking on the accuracy of data printed, tut in 
all other respects are not responsible for the contents of the 
articles or for the opinions of which expression is allowed. 


SUBSCRIPTION Price, $4.00 Per YEAR; SINGLE Coptgs, 35 CENTs. 














STEPHEN J. McManon 


Member of Board of Tax Appeals 


Mr. McMahon, who has been a member of the Board of Tax Appeals since May, 
1929, was engaged in private law practice in Milwaukee at the time of his appoint- 
ment to his present office, but previously had experience in the public service—at one 
time as Assistant United States Attorney, Eastern District of Wisconsin and, during 
the World War, as Government Appeal Agent, Division 1, Milwaukee Draft Board. 


He is a graduate of the University of Wisconsin and of the College of Law, 
University of Chicago. 








March, 1930 THE NATIONAL 





There 

are new 
ideas 

in the 
capitalization 
structure 

of 

modern 
corporations 


THE, CORRORATION TRUST ¢ 


INCOME TAX MAGAZINE 


Give your clients the benefit of 
the wonderful improvements in 
capitalization structure that have 
been worked out in the past few 
years by America’s greatest cor- 
poration lawyers! When an at- 
torney engages the services in 
an incorporation—in Delaware or 
elsewhere — of The Corporation 
Trust Company he is given access 
to precedents that enable him to 
plan the preference clauses, re- 
demption clauses, and relations 
between the various classes of 
stock, on the most modern and 
most workable lines that recent 
practice has developed. Handling 
your corporation matters through 
The Corporation Trust Company 
keeps you abreast of the very 
latest developments. 


Wy 
Weitg 
gee 


120 Broadway, New York 


A filiated with 


The Corporation Trust Company Hpstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams St. 
Pittsburgh, Oliver Bldg. 


Washington, 815 15th St. N. W. 


Los Angeles, Security Bldg. 
Cleveland, Union Trust Bldg. 
Kansas City, R. A. Long Bldg. 
San Francisco, Mills Bldg. 
Atlanta, Healey Bldg. 


Philadelphia, Fidelity-Phila. Trust Bldg.. 
Bldg 


Boston, Atlantic Nat’l. Bk. 
(Corporation Registration Co. - 
St. Louis, Fed. Com. Trust Bldg. 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bldg. 
Baltimore, 10 Light St. 
- Camden, N. J., 328 Market St. 


Cincinnati, Union Cent. Life Bldg. Albany Agency, 180 State St. 


Portland, Me., 281 St. John St. 


Buffalo Agency, Ellicott Sq. Bldg. 
and 


The Corporation Trust Company of America 


7 West Tenth 


Street, Wilmington, Delaware 




























85 









86 THE NATIONAL INCOME TAX MAGAZINE March, 1430 


WIL often 


need 
Revision 


ERHAPS some of your 

clients have failed to make 
wills or have made them so long ago 
that they would be useless today. 


sean ne ed nyt 


Fe rata asain 
























It is a good plan to review a will at 
the end of every year and to consider, 
among other things, the qualifications 
of the executor. The addition of a simple 
codicil is all thatis necessary to secure the 
services of this permanent and experi- 
enced institution as executor and trustee. 


Whenever legal services are required in connection 
with the administration of an estate, it is the policy 
of the City Bank Farmers Trust Company to employ 
the attorney who drew the client’s will and is there- 
fore familiar with his affairs. 





CiTy BANK 
FARMERS [TRUST 
COMPANY | 


22 WILLIAM STREET 
Temporary Headquarters : 43 EXCHANGE PLACE 


Sth Ave. attist Street... . Madison Ave. at 4ind Street... . 181 Montague St., Brooklyn 





FULL INFORMATION IS AVAILABLE THROUGH ANY BRANCH OF THE NATIONAL CITY BANK OF NEW YORK OR THE NA TIONAL CITY COMPANY 


wae eens 


4 


VoL 


T 


Cons 
ciati 
Fed 
unti 
adec 
such 
the 
liber 
Dep 
sion 
prov 
said 
tion 
the 

Tax 
whi 
mar 
wer 
The 
not 

a cl 
Der 
asse 
ope 


1930 


OM PANY 
eer oe 


Albee if AAR ALOE LAINE IE LO 


ost 


; Vo_uME VIII 


THE NATIONAL 


INCOME TAX 


MAGAZINE 


MARCH, 





1930 


Number 3 


Taxing Agricultural Relief 


By HERMAN T. REILING* 


HE recent decision by the Board of Tax Appeals 

in the case of Riverdale Co-Operative Creamery 

Association v. Commissioner indicates that, if 
Congress intended that agricultural cooperative asso- 
ciations should be exempt from taxation under the 
Federal income tax law, it was not 
until the Act of 1926 was passed that 
adequate provision was made _ for 
such exemption. Prior to that Act 
the exemption granted was due to the 
liberal application by the Treasury 
Department of the inadequate provi- 
sions then in force. Though the 
provisions in the Act of 1926 were 
said to be a validation of the Regula- 
tions of the Treasury Department, 
the recent decision of the Board of 
Tax Appeals clearly emphasizes that 
which must have been apparent to 
many, namely that the Regulations 
were validated only for the future. 
The provisions in the 1926 Act were 
not retroactive and in no way prevent 
a change of attitude by the Treasury 
Department for prior years and the 
assertion of taxes against many co- 
operative associations. 

Whether agricultural cooperative 
associations should be exempt from 
tax under our Federal or state income tax laws is a 
question of importance in view of the aid extended 
them by the Federal Government. If any exemption is 
granted it should be drawn with some understanding 
of the problems of the cooperatives and be in itself 
adequate without the necessity for a liberal and possibly 
unauthorized application by the administrative officers. 
At the present time public opinion in favor of agri- 
cultural relief would perhaps have some influence upon 
the administrative officers and would perhaps assist in 
securing liberal applications of any provision exempting 
agricultural cooperative associations. However, public 
Opinion is fickle, and we have no assurance of how 
long it will aid the farmer. Moreover, the courts can 
not cater to public oninion. 


*Of the Chicago Bar. 
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Sometimes the refusal to apply extremely liberal in- 
terpretations results in the enactment of more liberal 
statutory provisions. No doubt the decision in the 
California Associated Raisin Company case after the 
Clayton Amendment to the Sherman Anti-Trust Law 
had much to do with the adoption of 
the Capper-Volstead Act providing 
for a more adequate protection of 
agricultural cooperatives from the 
penalties of the anti-trust laws. Per- 
haps if the Treasury Department, in 
years prior to the passage of the Fed- 
eral Revenue Act of 1926, had not 
made such a liberal application of the 
exemption then granted or if the 
courts had had occasion to pass upon 
the exemption, the provisions in our 
present Federal income tax law would 
have been enacted long before the Act 
of 1926. Also we might have today 
better provisions in the state income 
tax laws. 

The Revenue Act of September 8, 
1916, is the first Act in which we see 
any expressed purpose to favor agri- 
cultural cooperative associations. Sec- 
tion 11 (a) of that Act allowed an 
exemption to 


farmers’, fruit growers’, or like associ- 
ations, organized and operated as a sales agent for the purpose 
of marketing the products of its members and turning back to 
them the proceeds of sales, less the necessary selling expenses, 
on the basis of the quantity of produce furnished by them. 
This provision was repeated in the Acts of 1918, 
1921, and 1924. It is similar to the provision now in 
effect in eight out of the seventeen states which have 
an income tax or what is in effect an income tax. See 
Arkansas, Delaware (invested capital tax), Missouri, 
Montana, North Carolina, North Dakota, Oregon and 
South Carolina. It should be noted that the Arkansas 
income tax law was passed in 1929, but even in that 
year the legislators of that state did not appear to be 
aware of the methods of farmers’ cooperative associa- 
tions. This provision if strictly applied would in many 
cases amount to no exemption. 


In the first place, the exemption is aiiowed only to 
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marketing organizations. No exemption is allowed to 
cooperative buying associations. No attempt to exempt 
buying associations was: made by the Federal Govern- 
ment until the 1921 Act was passed. 

Bearing in mind that if there is to be an exemption 
it should be one which would meet the test in court, we 
would also object to the provisions of the above exemp- 
tion in that it applies only to associations acting as 
sales agents. In some cases the association is not act- 
ing as agent of the member in handling the product, but 
buys the product and title passes to the association. In 
the Federal income tax, this was remedied when the 
1926 Act was passed, but has not been changed in many 
of the state income tax laws. 

The provision as first adopted in the Revenue Act of 
1916, and the one now in effect in eight states, was 
apparently drawn with no idea that a cooperative asso- 
ciation to be successful must, like any other business 
organization, be properly financed. No recognition is 
given to the fact that it may be necessary to set aside 
a part of the commissions received by the organization 
as agent for the members, or a part of the profits real- 
ized by the organization, for the purpose of financing 
its operations. If this method of financing was used, 
the entire proceeds of sales “less necessary selling ex- 
penses” could not be turned back to the members in the 
manner apparently contemplated by the provisions in 
the Act of 1916 and now in some of the state income 
tax laws. On the other hand if capital was raised by 
selling stock, dividends must be paid on the stock, and 
the association would not be able to come within the 
exemption if it is strictly applied. Also, a cooperative 
association must, like any business organization, set 
aside reserves for many purposes, and it is recognized 
that a surplus must be accumulated by many of the 
farmers’ organizations to prevent capital impairment 
in years when the business shows a loss. However, 
under a provision such as that adopted in the Act of 
1916 and now in effect in the states mentioned, a strict 
interpretation would deny the exemption to any asso- 
ciation which sets aside a reserve or accumulates a 
surplus. 

The states have specia! statutes under which coopera- 
tive associations may be organized. In some of these 
states, the statute requires the association to set aside 
each year to a surplus fund a certain part of the earn- 
ings until the surplus fund equals a certain percentage 
of the capital paid in. In other states, though not re- 
quired to accumulate a surplus, the association is per- 
mitted to do so. Also the special statutes in many 
cases expressly permit the association to pay dividends 
on the capital stock not in excess of 8 per cent annually. 
These provisions are in themselves sufficient to indicate 
to the legislator the inadequacy of any exemption such 
as that in the Act of 1916, 1918, 1921 and 1924 and in 
the state income tax laws referred to above, even if the 
legislator is wholly unfamiliar with the methods of 
conducting cooperative associations. The present Fed- 
eral income tax law contains provision for permitting 
the payment of dividends on the capital stock and the 
accumulation of a reserve or surplus without denying 
the exemption, but this was not written into the law 
until the Act of 1926. Prior to that time the Regula- 
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tions of the Treasury Department had made some pro- 

vision for such, but this was probably unauthorized. 
It is also recognized that at times the cooperative 

association must deal with other than members. Emer- 







gencies arise when it is necessary for the association to f 





deal with non-members in order to fill outstanding 
orders. The present Federal income tax law contains a 
provision first enacted in the 1926 Act and permits deal- 
ings with non-members both by selling and by buying 
associations, subject of course to certain limitations, but 
the provision in effect in the states referred to above 
does not. 

The California Act of 1929, though not exempting 
the associations as such permits both marketing and 
buying associations to deduct the income arising out of 
their “business activities for or with their members.” 
Also if the dealings with non-members are done on a 
nonprofit basis the associations may deduct the income 
arising out of their dealings with non-members. This 
deduction is allowed in the case of 


farmers’, fruit growers’, or like associations organized and 
operated in whole or in part on a cooperative or a mutual basis, 
(a) for the purpose of marketing the products of members or 
other producers, and turning back to them the proceeds of 
sales, less the necessary marketing expenses, which may in- 
clude reasonable reserves, on the quantity or the value of the 
products furnished by them, or (b) for the purpose of pur- 
chasing, or producing, supplies and equipment for the use of 
members or other persons, and turning over such supplies and 
equipment to them at actual cost plus necessary expenses, 
which may include reasonable reserves. 
























The above provision differs from the provision most 
common in the state income tax statutes in that it ex- 
pressly recognizes that marketing associations may 
deal with non-members (if producers) and expressly 
recognizes the necessity for reserves. Then too the 
California provision unlike that in effect in many of the 
states having an income tax grants the exemption to 
buying associations. The buying associations may deal 
with non-members and like the marketing associations 
may set aside necessary reserves. 

The Wisconsin statute providing for the incorpora- 
tion of farmers’ cooperative associations permits the 
association to be organized with or without capital 
stock. Until 1929 it was necessary for a cooperative 
association to be incorporated under this special statute 
in order to be exempt from the state income tax. All 
associations organized under the general incorporation 
law were taxable until 1929. While this exemption of 
associations organized under the Wisconsin cooperative 
law has not been repealed, an amendment of the state 
income tax law, approved September 13, 1929, exempts 
the income of certain cooperative associations regard- 
less of whether they are incorporated under the Wis- 
consin cooperative law. This exemption applies to as- 
sociations marketing farm products for producers, 
which turn back to such producers the net proceeds ol 
the sales of their products. While such marketing as- 
sociations may market the products of non-members, 
an association to be exempt must have at least twenty- 
five. stockholders or members delivering their products 
to the association. A limitation is also contained with 
reference to the payment of dividends, no association 
being exempt if the dividends have “during the preced- 
ing five years exceeded eight per cent per annum.” 
(Continued on page 120) 
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Jurisdiction of Board of Tax Appeals 
in Deficiencies in Payment 


By Raymonp C. CusHwa* 


HE definition of the term “deficiency” is statutory. 

It is defined by Section 273 of the Revenue Acts 
of 1924 and 1926 and by Section 271 of the 1928 Act 
to be 


(1) The amount by which the tax imposed by this title 
exceeds the amount shown as the tax by the taxpayer upon 
his return; but the amount so shown on the return shall first 
be increased by the amounts previously assessed (or collected 
without assessment) as a deficiency, and decreased by the 
amounts previously abated, credited, refunded, or otherwise 
repaid in respect of such tax; or 


(2) Tf no amount is shown as the tax by the taxpayer upon 
his return, or if no return is made by the taxpayer, then the 
amount by which the tax exceeds the amount previously as- 
sessed (or collected without assessment) as a deficiency; but 
such amounts previously assessed, or collected without assess- 
ment, shall first be decreased by the amounts previously abated, 
credited, refunded, or otherwise repaid in respect of such tax. 
Generally speaking, therefore, a deficiency is the 
amount of the correct tax in excess of the amount 
assessed. An overpayment may be defined as the 
amount of tax paid in excess of the correct tax. A 
deficiency in payment, as distinguished from a statutory 
deficiency, is the amount of the correct tax in excess 
of the amount paid. 


Under the Revenue Act of 1924, the act which cre- 
ated the Board of Tax Appeals, the Board’s jurisdiction 
was limited under Section 274, to a determination of 
deficiencies. The Act of 1926, in Section 284 (e), gave 
the Board jurisdiction to determine overpayments. But 
the jurisdiction given by Section 274 to determine the 
correctness of deficiencies must necessarily relate to 
statutory deficiencies as defined in Section 273, namely, 
deficiencies in ta#,—made up of two elements,—(1) the 
correct tax, and (2) the amount assessed or collected 
without assessment, less the amount abated, credited or 
refunded. Does the Board, then, have jurisdiction to 
determine a deficiency in payment, of which the ele- 
ments are the correct tax, and the mount paid? 


In the great majority of cases the deficiency in tax 
and the deficiency in payment are the same amount. In 
an even greater number of cases, there is no dispute 
between the taxpayer and the Commissioner as to the 
amount of the deficiency in payment, if such a defi- 
ciency exists. 

An unusual set of facts was before the Board in the 
case of Peerless Woolen Mills v. Commissioner, 13 
B. T. A. 1119. There the taxpayer had filed its 1919 
return showing a tax liability of $116,630.58. Only 
$58,315.30 of this amount was paid, leaving a balance 
due of $58,315.28. Subsequently, the Commissioner 
determined that the correct tax liability was $135,289.56, 
or a deficiency of $18,658.98. The taxpayer appealed 
to the Board, claiming that not only were the assessment 
and collection of the deficiency barred by the statute 


— 


*Attorney-at-law. 


mae Associated with Walter E. Barton, Wash- 
ston, 


89 


of limitations, but that the collection of the unpaid por- 
tion of the original assessment was likewise barred. 


The question presented to the Board was, as stated in 
its opinion (13 B. T. A. 1128): 

Are we precluded in the instant case from a consideration of 
the issue raised as to the running of the statute of limitations 
on account of a part of the tax assessed on the original return, 
but not yet paid, merely because the result which may flow 
from our consideration may be neither in terms of a deficiency 
or a refund? 

This question the Board answered in the negative, and 
held that it had jurisdiction to consider the question. 


Source of the Board’s Jurisdiction 


Since the Board is a statutory body, its jurisdiction 
can be derived only from statute. The various Revenue 
Acts give it, at least specifically, jurisdiction to deter- 
mine only deficiencies and overpayments. If the Board 
has jurisdiction to determine deficiencies in payment, 
that power must be derived either directly or inferen- 
tially from the Revenue Acts. In the Peerless Woolen 
Mills case, the Board decided that its power to deter- 
mine deficiencies in payment was to be inferred from 
various considerations. 


The Board said (13 B. T. A. 1127): 


Section 284 (d) provides that no credit or refund shall be 
allowed or made and no suit instituted for refund for any year 
in which the taxpayer has filed a petition with the Board after 
the enactment of that Act. This can only mean that if the 
Board, having jurisdiction of the deficiency, refuses to consider 
the uncollected assessment and it is thereafter collected, the 
taxpayer is without remedy to recover the tax. 

Even though this statement were correct, it is doubt- 
ful if it would be entitled to any considerable weight 
as an argument for the Board’s jurisdiction. If Con- 
gress has deprived the taxpayer of a remedy to which 
he might seem in justice entitled, such deprivation in 
itself does not give to the Board, a part of the executive 
branch of the government, the power to correct the 
shortcomings of the legislature. But aside from this, 
Section 284 (d), although providing that no refund 
shall be made or suit instituted for any year in which 
an appeal has been taken to the Board, makes an excep- 
tion “as to any amount collected after the statutory 
period of limitations upon the beginning of distraint or 
a proceeding in court for collection has expired.” The 
Board states, however, that “the same issue (i. e., the 
collectibility of an unpaid assessment) may be present 
where the defense to the uncollected assessment does 
not depend upon the running of the period for collec- 
tion.” This is undoubtedly true, but it is difficult to 
conceive of a case where the defense to the uncollected 
assessment, if not based on the running of the period 
for collection, would not be reflected in a determination 
of the deficiency in tax. If the defense is not the. 
running of the statute, it must necessarily go to the 
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merits of the uncollected assessment, and thus appear 
in the amount of tax due. Therefore the Board, by 
a determination of whether or not there is a deficiency 
in tax, can give relief to taxpayers in those cases not 
covered by the exceptions to Section 284 (d). 

The Board further states: 

It is unreasonable to suppose that Congress, after making 
such detailed provisions as are contained in the 1926 Act for a 
court of Board review of the tax liability, intended to deny it 
in such instances as that here involved. To determine whether 
a tax which has been assessed but not paid should be collected 
is no more difficult than to determine whether payment of the 
same amount has resulted in an overpayment. 

Whether the Board made this statement as an argu- 
ment in support of its jurisdiction to determine defi- 
ciencies in payment is a matter of conjecture. But it 
readily appears that facility of determination cannot 
possibly be used as a norm of jurisdiction. It might 
be quite as easy a matter to determine the merit of a 
claim for refund as to arrive at the correct amount of 
a deficiency, but that fact would not confer jurisdiction. 

Perhaps the most forceful argument for the proposi- 
tion that the Board does not have jurisdiction to deter- 
mine deficiencies in payment is the fact that the statute 
of limitations as to the collection of a deficiency in pay- 
ment 1s not suspended when an appeal is taken to the 

3oard. Section 274 (a) of the Revenue Act of 1926 
provides that 

* no assessment of a deficiency in respect of the tax im- 
posed by this title and no distraint or proceeding in court for its 
collection shall be made, begun, or prosecuted until such notice 
(deficiency notice) has been mailed to the taxpayer, nor until 
the expiration of such 60-day period, nor, if a petition has been 
filed with the Board, until the decision of the Board has become 
final. 

And Section 277 (b) of the same act provides— 

The running of the statute of limitations provided in this 
section or in section 278 on the making of assessments and the 
beginning of distraint or a proceeding in court for collection, 
in respect of any deficiency, shall (after the mailing of a notice 
under subdivision (a) of section 274) be suspended for the 
period during which the Commissioner is prohibited from mak- 
ing the assessment or beginning distraint or a proceeding in 
court, and for 60 days thereafter. 


It will be seen that both Section 274 (a) and Section 
277 (b) use the word “deficiency”. Section 274 (a) 
prohibits the assessment and collection of a deficiency 
pending an appeal to the Board. Section 277 (b) sus- 
pends the running of the statute of limitations “in 
respect of any deficiency” during such an appeal. And 
Section 273 defines “deficiency” as a deficiency in tax, 
not a deficiency in payment. If Congress intended that 
the Board should have jurisdiction to determine defi- 
ciencies in payment, it would certainly have provided 
for the suspension of the statute of limitations with 
respect to the collection of such a deficiency while the 
case was pending before the Board. 


Disposition of Excess Tax Over Reduced 
Rates on Withholdings at the Source 


NDER the Joint Resolution of Congress (H. J. 
Res. 133), reducing tax rates of income tax for 

the calendar year 1929, a 1 per cent reduction is made 
in taxes required to be withheld at the source in all of 
the classifications of such taxes enumerated in Sections 
144 and 145 of the Revenue Act of 1928 excepting those 
subject to the 2 per cent-rate. Instructions relative 
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In expressing the opinion that Section 274 (a) only 
prohibits the collection of a deficiency in tax, and does 
not apply to a deficiency in payment, I am cognizant of 
the fact that such a view is contrary to the decision of 
the Circuit Court of Appeals for the Fifth Circuit in 
Peerless Woolen Mills v. Rose, 28 F. (2d) 661. There 
the taxpayer sought to enjoin the collection of the same 
deficiency in payment that was before the Board in 
Peerless Woolen Mills v. Commissioner, 13 B. T. A. 
1119. The District Court denied the injunction (24 F. 
(2d) 576) on the ground that Section 274 (a) prohib- 
ited only the collection of a deficiency in tax. ‘This 
decision was reversed by the Circuit Court of Appeals. 
The latter court held that the Board of Tax Appeals 
had jurisdiction of the entire controversy and that pro- 
hibition on collection applied to the original assessment 
as well as to the deficiency. 

It may or may not be of significance that the decision 
of the Circuit Court of Appeals was handed down sub- 
sequent to the decision of the Board in Peerless Woolen 
Mills v. Commissioner. But whether or not the decision 
in Peerless Woolen Mills v. Rose will become the set- 
tled law on this question seems to be at least doubtful. 
It would appear that the Circuit Court of Appeals failed 
to apply the definition of a deficiency as laid down in 
Section 273 to the provision of Section 274 (a) that 
“no assessment of a deficiency * * * and no distraint 
or proceeding in court for its collection” should be made 
pending an appeal to the Board. 

If it be true that the statute of limitations as to 
the collection of an assessment made prior to the mail- 
ing of a deficiency notice is not suspended when an 
appeal is taken to the Board of Tax Appeals, the 
decision of the Board that it has jurisdiction to deter- 
mine deficiencies in payment may lead it into decisions 
which will be incongruous. The Board might find that, 
in a particular case, the statute of limitations on the 
collection of an unpaid original assessment had not run 
at the time of the promulgation of its opinion. But it 
might well occur that in the interim between the hand- 
ing down of the opinion and the entry of the order of 
redetermination the statute as to collection expired. In 
such case, the determination of the Board that a defi- 
ciency in payment existed would be in error. The peti- 
tioner could not have pleaded the statute, and even if 
this issue had been raised, it could not have been sup- 
ported by proof at the hearing, since the defense would 
not have accrued until a time subsequent to the hearing. 


As yet the Board has not been called upon to decide 
such a question. It is possible, however, that such a 
situation will soon confront it. When such a case does 
arise, its outcome will be watched with interest by tax 
practitioners. 





to the disposition of taxes collected at the source in 
excess of amounts required under the modified rates for 
the calendar year 1929 were issued on February 1 in 
Mimeograph 3791, which direct that the excess tax 
withheld may be released to the persons from whom 
the tax was withheld or their proper representatives 
and that withholding agents who prior to June 15, 1930 
do not make such repayments are required to pay such 
(Continued on page 118) 
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The Macallen Case—and Beyond 


By THomas REED POWELL* 


HE effort to forecast what the Supreme Court 
will do when presented with problems somewhat 
analogous to that of the Macallen Case’ calls for 
the use of logic, judgment and psychology. Logic 
will not be a self-sufficient guide, because the Supreme 
Court does not live by logic alone. To use logic with 
logical safety, we must be sure of our initial major 
premise. The Macallen Case could not decide that no 
excise may be measured by elements of value immune 
from direct taxation. It decides only that one par- 
ticular excise may not be so measured. To guess how 
much farther the court means to go in the future, we 
must turn to the talk in the opinion. We cannot know 
how far to trust this talk, especially when its function 
is to differentiate earlier cases or to 
give special and peculiar reasons for 
the particular decision. If judgment 
tells us that a proffered distinction 
is silly or is negatived by a settled 
current of doctrine, we must give the 
distinction little weight. Mr. Justice 
McReynolds’s_ distinction between 
gross and net income in the North- 
western opinion is an instance of 
this.* If judgment tells us that the 
special and peculiar reasons are 
flimsy and that their presence or 
absence could not yield a satisfac- 
torily workable distinction, then the: 
additional flying buttress must be 
deemed to be pure ornamentation. 
Always, too, there is the problem 
whether situations in their entirety 
are sufficiently similar so that judg- 
ment should dictate similar results. 
The judgment to be invoked must be, 
so far as possible, that of the Su- 
preme Court as discernible from an 
adequate sampling of its decrees and utterances. 
With this recognition of the precariousness of our 
tools of prophecy, we proceed to use them as best we 
can to guess how far previously established positions 
have been undermined by the Macallen Case. 


May Other States Hope to Succeed Where 
Massachusetts Failed? ° 


The question here is whether in spite of the Macallen 
Case a state may still hope to measure a general cor- 
porate excise by income from United States bonds? 
Those who foster such a hope argue that Mr. Justice 
Sutherland talked as though he found Massachusetts 
peculiarly artful and peculiarly candid and made use 
of her peculiar candor to defeat her peculiar art. They 
therefore urge that other states with more straight- 


[ee 





*Professor of Law, Harvard Law School. 

1Macallen Co. v. Massachusetts (1929) 279 U. S. 620. The 
case and its antecedents are discussed in ‘‘The Macallen Case— 
—_ Before” in NATIONAL INCOME TAX MAGAZINE (February, 
930), p. 47. 


ow NATIONAL INCOME TAX MAGAZINE (February, 1930), pp. 
f, 51. 
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forwardness or less candor might hope to succeed 
where Massachusetts failed. 

It is true that Mr. Justice Sutherland said that the 
court “should be acute to distinguish between an ex- 
action which in substance and reality is what it pretends 
to be and a scheme to lay a tax on a nontaxable subject 
by a deceptive use of words.’* Elsewhere he speaks 
of an “artful use of words,’* and an effort to evade 
established constitutional limitiations “by the adoption 
of a delusive name to characterize the tax or form of 
words to describe it.”* The purpose of all this is to 
lay down that it does not necessarily save a tax to call 
it a corporate excise. Yet it is only by calling it an 
excise of some kind or other that a state could ever 
touch the taxpayer’s exempt income. 
A state must be what Mr. Justice 
Sutherland calls delusive to have any 
hope of winning. Indirection is es- 
sential to success, but not sufficient. 
Every other state that tries to do 
what Massachusetts did is suspect 
| because the Court now sees that ‘the 
fact that a tax ostensibly laid upon 
a taxable subject is to be measured 
by the value of a nontaxable subject 
at once suggests the probability that it 
was the latter rather than the former 
that the lawmaker sought to reach.”® 

We now turn from Massachusetts 
artfulness to Massachusetts candor. 
Mr. Justice Sutherland finds his sus- 
picions of Massachusetts confirmed 
by the fact that she first excluded 
this exempt income and then by a 
| special amendment included it after 
| a report from a commission recom- 
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mending such a change in order to 
increase the tax. These facts are 
recited as evidence of purpose and intent. Judgment 
tells us that this additional ground cannot be deemed 
an indispensable one or even an important one. Another 
state doing the same thing that Massachusetts did could 
hardly be heard to say that there was no evidence that 
she intended to do it. The talk of purpose and intent 
is talk. The judgment test is and must be the test 
of results. Massachusetts, having revealed her pur- 
pose, could hardly conceal it by repealing her statutes 
and starting afresh. Her hands can not lose their 
stain. Could New York with clean hands succeed in 
reaching with one grab what Massachusetts failed to 
reach with two? Of course the court would not create 
the absurd situation that New York may do exactly 
what Massachusetts may not do because previously 
Massachusetts had done something else. The im- 
munity of United States bonds from state taxation 


38279 U. S. 620, 629. 





4I1bid., 630. 
5Tbid., 631. 
6Ibid., 629. 
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will not vary from state to state in any such checker- 
board fashion as that. 

Judgment, then, assures‘us that Mr. Justice Suther- 
land’s invocation of the special circumstances of the 
Massachusetts statutory development, was surplusage. 
Judgment tells us also that he did not distinguish the 
Home Insurance Case’ by merely reciting the distinc- 
tion it declared,*® since it is the very distinction he now 
refuses to see in a situation undifferentiable from the 
situation in the Home Insurance Case. The measure 
there was the exempt bonds rather than the exempt 
net income therefrom, but concededly the burden is 
worse when a rate is applied to capital than when a 
rate is applied to net income. Thus we may say with 
complete confidence that the court that decided the 
Macallen Case would not today allow a state statute 
unfortified by Congressional sanction to include United 
States bonds or income therefrom in the measure of 
an excise on doing business. If the same court or any 
other court at a later date should by its action make 
us a poor prophet, the explanation would be that the 
court had changed its mind again as it has changed 
its mind before. Against such judicial vacillation in 
respect to both logic and judgment there is no in- 
surance. 


Federal Excises Measured By Income From 
State Bonds 


If the state tax in the Macallen Case was a tax on 
a Federal instrumentality, the Federal tax in the Stone 
Tracy Case® was a tax on a state instrumentality. The 
Stone Tracy Case cannot stand without the support 
of the distinction between subject and measure. In 
and of itself the distinction is as artificial in the Stone 
Tracy Case as it was found to be in the Macallen Case. 
The only way in which any honest judgment could 
adhere both to the Stone Tracy Case and the Macallen 
Case is to insist that for reasons of policy the taxing 
and borrowing powers of the United States should be 
favored at the expense of the corresponding powers 
of the states. This is not the view of the Supreme 
Court with respect to direct taxation of governmental 
obligations. Here the court insists upon reciprocity 
between the states and the United States.*° Will the 
court allow the United States to do indirectly what it 
cannot do directly when the only method available is 
a device now condemned when employed by a state? 

Mr. Justice Sutherland has left the way open by 
refraining from dogmatic statement that the distinc- 
tion between subject and measure will never be 
recognized. By saying that earlier cases rested on that 
distinction he leaves the distinction still available to 
writers of judicial opinions. The Macallen Case could 
be distinguished from the Stone Tracy Case with the 
same degree of intellectual satisfaction that the Stone 
Tracy Case was distinguished from the Macallen Case. 





THome Insurance Co. v. New York (1889) 134 U. S. 594. 


8“*The distinction pointed out in all these cases is between an 
attempt to tax the property or income as such and to measure 
a legitimate tax upon the privileges involved in the use thereof. 
It is implicit in all that the thing taxed in form was in fact 
and reality the subject aimed at, and that any burden put upon 
the nontaxable subject by its use as a measure of value was 
fortuitous and incidental” (279 U. S. 620, 628). 

9Flint v. Stone Tracy Co. (1911) 220 U. S. 107. See NATIONAL 
INCOME TAX MAGAZINE (February, 1930), pp. 47, 49. 


10Pollock v. Farmers’ L. & T. Co. (1895) 157 U. S. 429, 583-586, 
forbids the United States to impose an income tax on income 
from state and municipal bonds. 
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True enough, this degree of intellectual satisfaction 
was zero, but if this was no barrier to the Macallen 
opinion it would be no barrier to an opinion re-affirm- 
ing the Stone Tracy Case. The only issue to specu- 
late about is what the Supreme Court really wants to 
do. Such speculation ought to consider the unknow- 
able facts of the circumstances under which the issue 
will arise and the personnel of the bench that will 
have to decide it. Judgments of practical desirabilities 
might overcome desires for doctrinal harmonies. 

The practical desirabilities are not all on one side. 
There is much to be said in favor of maintaining 
reciprocity between the states and the United States 
with respect to indirect as well as direct taxation. Con- 
stitutionally exempt income is an unmitigated evil in 
any taxing system. The only compensation for the 
tax evil is the blessing which exemption confers on the 
borrowing power. The state which has its taxing arm 
weakened to the advantage of the Federal borrowing 
power should have its borrowing arm strengthened at 
the expense of the Federal taxing power. If the state 
cannot measure its excises by income from Federal 
bonds, it should be compensated by having the income 
from its bonds correspondingly immune from Federal 
levies. The rule of immunity can be saved from being 
a wretchedly poor rule only by insisting that it shall 
work both ways. Thus these considerations of policy 
would join the considerations of doctrinal harmony in 
urging that the death of the Home Insurance Case 
should be followed by the death of the Stone Tracy 
Case. 


On the other hand there are reasons for greater 
judicial grace toward the United States than toward 
the states. As Marshall put it, there is the difference 
“which always exists, and always must exist, between 
the action of the whole on a part, and the action of a 
part on the whole—between the laws of a government 
declared to be supreme, and those of a government 
which, when in opposition to those laws, is not su- 
preme.”" To an extent there is an economic differ- 
ence between a nation-wide Federal excise and a mul- 
titude of varying state excises. The political difference 
is more readily appreciable. A Federal excise is en- 
acted by votes of representatives chosen by electorates 
in the states. Such representatives would require dire 
national needs to induce them to vote anything that 
would seriously menace state effectiveness. A Massa- 
chusetts legislature might conceivably delight to serve 
Massachusetts at the expense of the nation. 

To these considerations may be added a not unlikely 
difference between state and national needs. Both the 
borrowing and the taxing powers of the United States 
may have intermittent seasons of great crisis, as in 
time of world wars to end wars to end war. Within 
short spans of time the United States may have to 
raise billions by borrowing and billions by taxation. 
Where the United States must issue bonds in floods, 
the states may content themselves with steady, normal 
streams. So also with taxation. The objects of the 
states will admit of delay where those of the United 
States may not. The need of the United States may 
be that of self-preservation which involves as well the 
preservation of the states. As against such consid- 
erations in times of crisis, a court could be forgiven 





1lIn M’Culloch v. Maryland (1819) 4 Wheat. 316, 435-436. 
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for any logical discordance in favoring the borrowing 
power of the United States by restricting the taxing 
power of the states and in favoring the taxing power 
of the United States at the expense of the borrowing 
power of the states. 


As the Federal statutes stand at the moment, we 
have no occasion to inquire whether the Stone Tracy 
Case is law. After the adoption of the Sixteenth 
Amendment, Congress subjected corporations as well 
as individuals to the general income tax and refrained 
wholly from reaching after income from state securi- 
ties. It did not, however, abandon all use of the 
power sanctioned by the Stone Tracy Case. From 
1916 to 1926 there was in force an excise tax meas- 
ured by the fair value of capital stock including surplus 
and undivided profits. This tax was at first confined 
to corporations, but in 1918 was extended to asso- 
ciations that behave somewhat like corporations 
though they have no charter from the state.** The 
statute gave no directions for determining the fair 
value of the capital etc., but in practice primary con- 
sideration was given to the value of the assets.*® 
Strangely enough no taxpayer appeared to contend that 
the value of state and Federal bonds among its assets 
must be deducted from the assessment reached on 
straight business and financial considerations, though 
there were disputes about the valuation on other 


.grounds.1* Apparently every one assumed that the 


Stone Tracy Case and the Home Insurance Case to- 
gether made it foolish to fight.*® 

Those who would like to have the law settled may 
regret that this excise commonly called the Corporate 
Stock Tax was repealed before the Macallen Case came 
down. Possibly some taxpayers may have saved the 
question and we may yet have an answer to a complaint 
that state and Federal bonds were unconstitutionally 
included in the assessment. The Macallen Case could 
be differentiated by saying that the assessment of the 
Capital Stock Tax allowed estimate of other elements 
than assets or income and that therefore the burden 
on them was “fortuitous and incidental.”** This could 
be said, but it would be offensive to sound sense when 
obviously the tax would be less if these intrinsically 
exempt items were left out where they had been put in. 
A decision apparently buttressed by such a distinction 
could be taken to mean only that the Supreme Court 
would allow Congress to do to the states what it would 
forbid the states to do to the nation. A decision re- 
quiring the exclusion of the intrinsically exempt values 
would clearly kill the Stone Tracy Case. If the court 





12See Hecht v. Malley (1924) 265 U. S. 144 for the interpreta- 
tions of the Act of 1916 and also of the Act of 1918. 


13See “The Federal Capital Stock Tax’? by Charles A. Drake, 
Chief of the Capital Stock Tax Division of the Internal Revenue 
Bureau, in Proceedings of the National Tax Association, Volume 
XV (1922) 223-237. See also = Consolidated Copper Co. v. 
United States (1925) 268 U. S. 373. 


14See the cases digested in United States Code, Annotated, 
Title 26, Section 223, none of which seems to raise the question 
of the propriety of not deducting government bonds. 


15In Edwards v. Chile Copper Co. (1926) 270 U. S. 452, in 
which the only issue was whether the corporation was doing 
business, Mr. Justice Holmes at page 455 notes by way of recital 
esse a part of the corporation’s funds were invested in Liberty 
oonds. 

, ur. Drake in the paper cited in note 13 supra says at page 
225: “Public utilities, manufacturing and similar companies may 
Hea large investments in Liberty bonds or low-dividend, high- 
class securities that do not require as high a rate of capitalization 
aS would be necessary in establishing a plant value.”’ 

16See note 8, supra. 
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would not be moved to favor the United States to save 
a tax which varied somewhat from a condemned state 
tax, it would not be more clement when there was no 
variation that could be invoked to cover the intellectual 
difficulties of the hard-pressed composer of the opinion 
that must accompany the decision. 


Although the Supreme Court has treated the states 
and the United States with equality in respect to taxes 
directly on official salaries’? and income from govern- 
mental bonds,** it has not insisted on reciprocity in all 
respects. The United States may tax the doing of 
business under a state charter,’® the transfer of shares 
in state corporations,”° the enjoyment of privileges af- 
forded by a state-incorporated board of trade,”* the 
passing of property by inheritance by virtue of what 
is deemed a privilege wholly within state control,”? but 
a state may not tax net income for the use of patents 
granted by the United States.** State-conducted en- 
terprises deemed to be of a non-governmental character 
are taxable by the United States,?* but the view seems 
to be that no enterprise of the United States is non- 
governmental.*° Net income which is the fruit of 
a contract for personal services rendered to a state is 
taxable by the United States, but net income from 
operations of a lessee of Indian oil lands controlled by 
the United States is not taxable by a state.2” These 
contrasts are not in all respects direct opposites, but 
they illustrate plainly enough an inclination on the part 
of the Supreme Court to deal more kindly with the 
nation than with the states. 


So much for the materials of prophecy. They lend 
support to the hopes of those who wish the Stone 
Tracy Case to live and of those who wish it to die. 
The only safe answer at the moment is that no man 
knoweth the mind of the Supreme Court. No one can 
doubt that the Stone Tracy Case is in a precarious 
condition. An exposure to immediate judicial inquiry 
would be likely to prove fatal. If such exposure may 
be postponed until Congress in some national crisis 
reaches out after the sources of income tapped by the 
Corporation Excise of 1909 and the Capital Stock 
Tax of 1916, there is fair reason to believe that the 
judicial inquiry might be sufficiently clement to enable 
the fiscal patient to pull through. 


State Excises on National Banks 


Subject to certain limitations, Congress in the latest 
form of Section 5219 has attempted to permit the states 





17Collector v. Day (1871) 11 Wall. 113 forbids the United 


— to apply an income tax to the salary of a state judicial 
officer. 


18See note 10, supra. 

19F lint v. Stone Tracy Co., note 9, sup 

20Thomas v. United States (1904) 192 o. S. 363. 

21Nicol v. Ames (1899) 173 U. S. 509. 

22Knowlton v. Moore 4 178 U. S. 41; New York Trust Co. 
v. Bisner (1921) 256 U. S. 

23Long v. Rockwood (1928) 07 ws 

24South Carolina v. United States (1905) 2599 U. S. 437. 

23“The United States do not and cannot hold property, as a 
monarch may, for private or personal purposes. All the property 
and revenues of the United States must be held and applied, as 
all taxes, duties, imposts and excises must be laid and collected, 
‘to pay the debts and provide for the common defense and gen- 
eral welfare of the United States.’’”’ (Mr. Justice Gray in Van 
Brocklin v. Tennessee (1886) 117 U.S. pe 158.) 

26Metcalf v. Mitchell (1926) 269 U. S. 

27Gillespie v. Oklahoma (1922) 257 U. ry ‘01. But see Fidelity 
& Deposit Co. v. Pennsylvania (1916) 240 U. S. 319, holding that 
a state may tax the premiums received by a surety company for 
surety bonds required by the United States. This case, however, 
seems to be killed or qualified by Panhandle Oil Co. v. Mississippi 
(1928) 277 U. S. 218, relieving a vendor to the United States of 
an excise tax of four cents per gallon of oil sold. 
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to measure excises on national banks by “the entire net 
income received from all sources.”** Without doubt 
this was intended to meam what it says. There is no 
honest way in which a court could analogize from the 
official interpretation of the Sixteenth Amendment*® 
and hold that Congress did not intend to permit inclu- 
sion of the income from United States bonds. Never- 
theless Mr. Justice Sutherland leaves open the way to 
such an eventuality by carefully refraining from con- 
ceding that Congress by saying “from all sources” 
meant “from all sources.’*° Let us hope that this was 
only ex abundantia cautelae and that the court will not 
seek to avoid the constitutional issue by an artful or 
delusive enterprise of statutory interpretation. 


Undoubtedly when Congress permitted income from 
federal bonds to be included in the measure of a state 
excise on national banks, it assumed that income from 
state bonds could and would be treated in the same way 
and that state banks would be taxed to the same extent 
as national banks. It most obviously did not anticipate 
the Macallen Case. Now that it knows that states 
may not include income from their own tax-exempt 
bonds in any excise and may not include income from 
United States bonds in excises on state corporations 
including state banks, Congress may well wish to with- 
draw its consent or acquiesce in a judicial dictum that 
it did not mean what it said. 


This issue of parity between national banks and 
state corporations was invoked by counsel for Massa- 
chusetts to explain and justify the amendment by which 
the Commonwealth included income from _ federal 
bonds in its excise on state corporations. The argu- 
ment met with the following answer from Mr. Justice 
Sutherland : 


But it is enough to say that if such discrimination would 
otherwise result it must be avoided by some method which does 
not involve the imposition of a tax which uniformly for a 
century has been condemned by this court as unconstitutional. 


28“In case of a tax on or according to or measured by the 
net income of an association, the taxing State may, except in 
case of a tax on net income, include the entire net income 
received from all sources, but the rate shall not be higher than 
the rate assessed upon other financial corporations nor higher 
than the highest of the rates assessed by the taxing State upon 
mercantile, manufacturing, and business corporations doing busi- 
ness within its limits.””’ This limitation as to the rate applies 
to other elements in the assessment as well. For an able 
presentation of the whole problem of national bank taxation, see 
Roger J. Trainor, “National Bank Taxation in California,” 17 
California Law Review 83, 232, 456. The present form of Sec- 
tion 5219 is given in full by Mr. Trainor at pages 462-463, from 
which I have quoted the excerpt above. 


29*The Congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportionment 
among the several States, and without regard to any census or 
enumeration.” This was interpreted to mean that the power of 
Congress to tax incomes is henceforth freed from any require- 
ment of apportionment, even though the source of the income 
is such that the tax might in substance be deemed a direct tax. 
See Thomas Reed Powell, ‘‘The Sixteenth Amendment and In- 
come From State Securities,’ NATIONAL INCOME TAX MAGAZINE, 
volume I, number 6 (July, 1923), page 1. The idea was that 
the Sixteenth Amendment did not enlarge the income that could 
be taxed but merely enlarged the income that could be taxed 
without apportionment. In the new 5219 Congress clearly allows 
all income of national banks to be used as the measure of a 
state tax, but explicitly withholds any such latitude from the 
assessment of a state tax on the income of a national bank. 
The interpretation of the Sixteenth Amendment is wholly in- 
apposite to the interpretation of the new model of 5219, because 


the states were never subject to any requirement of apportion- 
ment. 


30“*Whether under recent Federal statutes, states are autho- 
rized to impose a tax upon the income from United States bonds 
held by national banks, we need not stop to inquire. . . . It 
is clear that authority, even if given, to impose a tax on 
Federal bonds in the case of national banks does not include, by 
implication or otherwise, the authority to impose a tax upon 
—_ bonds held by ordinary corporations” (279 U. S. 620, 633- 
634). 
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The state may not save itself from infringing an act of Con- 
gress by violating the Constitution.*! 


The words “uniformly for a century” were not itali- 
cised in the judicial opinion. No court could well have 
italicized them without blushing. It is charitable to 
assume that the phrase slipped in inadvertently in the 
enthusiasm of bringing the opinion toward its close. 


Mr. Justice Sutherland’s point that “the state may 
not save itself from infringing an Act of Congress by 
violating the Constitution” calls to mind the fact that 
in Des Moines National Bank v. Fairweather*® it was 
held by a unanimous court that a state does not in- 
fringe the congressional requirement of parity by ac- 
cording to competing private bankers an exemption 
held to be required by the Constitution. From this it 
follows that an advantage enjoyed by state banks by 
the coercive power of the Macallen Case cannot lay the 
foundation for a claim that national banks are discrim- 
inated against. A state does not infringe an Act of 
Congress by obeying the Constitution. This doctrine 
is qualified when a state has an option to avoid the 
constitutional objection by choosing some other method 
of taxing the enterprises that compete with national 
banks,** but it would push the law farther than it has 
yet gone to hold that the rate on national banks is 
higher than that on state corporations merely because 
the assessment on the latter obeys the constitutional 
mandate of the Macallen Case. This is not to say that 
the court will not take this further step and find some 
way of differentiating the Fairweather Case. If it 
does so, it will very likely reach a result that Congress 
would have dictated had it understood the law to be 
what it became in the Macallen Case. 


The same result may readily be reached on constitu- 
tional grounds. Without any discussion of the consti- 
tutional issue, Mr. Justice Sutherland declared flatly 
in the Macallen Case that the inclusion of income from 
Massachusetts county and municipal bonds in the meas- 
ure of the corporate excise was void as impairing “the 
obligation of the statutory contract of the. state by 
which such bonds were made exempt from state tax- 
ation.”** Clearly this would apply equally to income 
from state securities received by national banks. Con- 
gress has no constitutional power to consent that a 
state impair the obligation of its own contract. The 
contract of ummunity from taxation attaches to the 
bonds and does not depend upon the particular holder. 
All holders would be affected adversely by the with- 
drawal of immunity from any considerable number. 
Whatever power Congress may have over national 
banks could not be so used as to impair the contract 
made by Massachusetts with all its creditors. 

As to income from Federal bonds, its immunity from 
state taxation is decreed by the Federal statutes under 
which the bonds are issued and is held to be decreed 





31279 U. S. 620, 634. 

82(1923) 263 U. S. 103. 

33Montana National Bank v. Yellowstone County (1928) 276 
U. S. 499. Here the state taxed shareholders of national banks, 
but instead of taxing shareholders of state banks and including 
the value contributed by United States bonds held by the bank, 
taxed the state banks themselves and necessarily excluded their 
investments in United States bonds. It chose a way which in- 
volved discrimination against national banks when it had open 
to it a way which did not. See the discussion of these cases by 
Mr. Trainor in 17 California Law Review 114-118. 
34279 U. S. 620, 634. 









by 
sti 
at 

if 

to 
Ta: 
a! 
tu 
su 
de 
pe 
th 


ee ee ee ae ee a ee lhl le 





rd 


ne 
it 
SS 


be 


‘he 
the 
ler. 
th- 
er. 
nal 
act 


om 
der 
eed 


276 
nks, 
ling 
ank, 
heir 

in- 
ypen 
; by 








OT Ne » 





March, 1930 


by the Constitution.» We do not know that this con- 
stitutional immunity might not be waived by Congress 
at the time any bonds were issued. It would be absurd 
if Congress were not as free to issue bonds declared 
to be subject to state taxation as it is free to allow state 
taxation of national banks or of railroads turned into 
a Federal instrumentality during war.*® If the consti- 
tutional immunity might be waived at the time of is- 
sue, could it be waived later? Such late waiving would 
defeat justified expectations of buyers and those ex- 
pectations might well be held to be vested rights when 
they were based on judicial declarations that the im- 
munity is decreed by the Constitution. If they are 
held to be vested rights, it would deny the due process 
guaranteed by the Fifth Amendment for Congress to 
abolish them. It might be more accurate to say that 
the court would turn the expectations into vested rights 


if it forbade Congress to defeat them, but the result 
is the same. 


These speculations may be avoided, since the Fed- 
eral bonds now outstanding were issued with the con- 
gressional declaration that capital and income are to 
be exempt from state taxation.** The court now holds 
that use of the income as the measure of an excise is 
taxation of the income. Such taxation impairs the 
obligation of the contract. The contract is the contract 
of the United States. The United States is not for- 
bidden to impair the obligation of contracts. This, 
however, makes not—as the Germans say. Choate v. 
Trapp** holds that a contractual tax exemption at- 
tached to Indian lands by Act of Congress may not be 
repealed by Congress so as to subject the land to state 
taxation.*® The exemption, if contractual, is a vested 
right. Vested rights cannot be destroyed consistently 
with the constitutional guarantee of due process of 
law. Q. E. D. This case and its conclusion apply so 
completely to the problem before us that no further 
discussion seems necessary. Not that cases count if 
the Supreme Court is not disposed to count them. 
Miracles of differentiation still are possible. No one 
can doubt, however, that the Supreme Court at present 
is fully determined to deal as rigorously with: state 
taxation of national banks as it has dealt with state 
taxation of state corporations, and that by invocation 
of constitutional law or statutory interpretation or both 
it will declare that income from contractually exempt 
United States bonds may not be included in the meas- 
ure of a state tax on national banks. 





35For the provisions of some of these statutes and references 
to others see Mr. Trainor in 17 California Law Review 233, 
note 3. 

36In Fidelity & Deposit Co. (1916) 240 U. S. 319, 323, Mr. 
Justice McReynolds said of certain corporations: ‘Moreover, 
whatever may be their status, if the pertinent statute discloses 
the intention of Congress that such corporations, contracting 
under it with the federal government, shall not be exempt from 
state regulation and taxation, they must submit thereto.” <A 
distinction may of course be made between congressional legisla- 
tion defining the status of a corporation as a Federal instru- 
mentality and legislation authorizing issue of bonds to be subject 
to state taxation. The bonds must be deemed a Federal instru- 
mentality whatever Congress says about them. Nevertheless in 
view of the unrestrained spending power of the United States 
under which Congress may undoubtedly make gifts to states to 
recompense them for expenditures or save them from making 
expenditures, it would be an absurd result to hold that Congress 
may not issue bonds with valid waiver of any immunity from 
state taxation. 

37See note 35, supra. 

38(1912) 224 U. S. 665. 

39See Carpenter v. Shaw (1930) 50 Sup. Ct. 121 in which 
Choate v. Trapp is reaffirmed as constitutional law, though 
applied as a standard of construction of the original statutory 
exemption. 
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We are not unmindful of the queerness of this re- 
sult. It gives to bondholders a contractual exemption 
that no one could have anticipated when the contract 
was made. The law at the time was that the exempt 
income might be made the measure of an excise.*? Ii 
the law at the time enters into the obligation of a con- 
tract to confer rights upon the promisee,*' it should 
enter into the obligation to restrict the rights of the 
promisee. This seems the best of sense. It is, how- 
ever, entitled to no weight in considering the issue be- 
fore us, because it was given no weight by the Supreme 
Court in the Macallen Case. The buyers of those 
Massachusetts bonds were accorded an advantage that 
not one of them could have anticipated when the bonds 
were issued. The court treated its recent perspicacity 
as if it had been law for a century and so held Massa- 


chusetts to a promise retroactively imposed upon it by 
judicial fiat. 


The natural effect of the Macallen Case on state 
taxation of national banks has been the chief cause of 
the wails that the case has drawn from state tax offi- 
cials. Why do they wail? Because the states. can’t 
tax income from United States bonds. The sum and 
substance of all complaint is that the states have lost 
a device by which they evaded to an extent the inhibi- 
tion long placed on their taxing power. The only 
reason why it seems particularly hard to give up a 
tax in substance on the exempt income of national 
banks is that national banks have so much more of 
this exempt income than is enjoyed by the general run 
of taxpayers. The states may still tax national banks 
on their profits from business operations. They can’t 
tax them as investors in United States bonds. If the 
state officials will face the only justifiable reason for 
their wails, they will find that it is part and parcel of 
the major doctrine of the immunity of governmental 
instrumentalities. The states at present suffer from 
this less than does the United States, for the reason 
that the policy of progressive income taxation has been 
pushed so much farther by the United States than by 
the states. In the long run, also, we are likely to have 
in the hands of investors a total of state, county and 
municipal bonds much greater than the total of United 
States bonds. Furthermore the United States has ‘not 
since the enactment of the Sixteenth Amendment 
sought to use a device to get a tax in substance on the 
income from state bonds and there is no present indi- 
cation of any intention to do so.‘? The states, there- 
fore, are compelled by the Supreme Court to treat the 
United States only as the United States voluntarily 
treats the states. The open season for justifiable wail- 
ing will not come until the United States is favored at 
the expense of the states. The rule of immunity is 
bad and ought to be ended by constitutional amend- 

(Continued on page 114) 


40This, of course, is denied by Mr. Justice Sutherland in the 
Macallen Case, but it is nevertheless submitted that the North- 
western Case in 1927 is the first decision that gave warrant for 
firm confidence that the Home Insurance Case had been thrown 
into the discard. 

41Compare Muhlker v. New York, etc., Ry. (1905) 197 U. S. 
544 with Sauer v. New York (1907) 206 U. S. 536. 

42The Capital Stock Tax allowed the capital invested in all 
securities to be taken account of in the assessment, but the 
rate was only one dollar per thousand of capital and the total 
yield of the tax was but a tiny part of the total federal tax 
revenue. It has been suggested that the tax was maintained 
as long as it was, less as a fiscal measure than as a means of 
securing information which the Government desired. 
























































































































































































































































































































The Constitutionality of Section 611 in the 
Light of Its Remedial Purpose 


II. The Intent of Congress in Enacting Section 611 


N THE Regla Coal Company case the Government 

contended that Sections 607 and 611' of the 1928 
Revenue Act were enacted by Congress as a 
curative measure, of retrospective effect, to remedy 
an inequitable situation into which the corporation 
sovereign was drawn by jts good faith and benevolence 
in carefully considering, without regard to the run- 
ning of the period of limitation on collection, the 
claims for abatement of legally assessed taxes filed 
by numerous taxpayers. 

In conjunction with its position that Section 250 (d) 
of the 1918 and 1921 Revenue Acts 
merely gave the taxpayer a remedy of 
defense without the extinction of tax 
liability, the Government urged that 
the remedy could be altered, sus- 
pended in its operation, or removed 
entirely, as Congress saw fit. The 
incidence of retroactive operation in 
the removal of the statutory bar on 
collection was deemed to be immate- 
rial in the light of the original gra- 
cious intent of Congress to give only 
repose without the extinction of lia- 
bility, after a lapse of time which 
might embarrass a taxpayer in de- 
fending a suit for taxes. 

It was, therefore, contended that 
the effect of Sections 607 and 611 
was to deprive the plaintiffs of the 
remedy of a suit for recovery of the 
taxes paid after the five year period 
of limitation on collection had ex- 
pired. In this connection, it was 
pointed out that the plaintiffs were 
not deprived of a remedy at common 
law inasmuch as the suits instituted in a United States 
District Court were based upon a statutory authority 
which Congress was from time to time at liberty to 
modify. Before the suits could be maintained in a Dis- 
trict Court it was essential according to statute that the 
plaintiffs file claims for refund and that a period of at 
least six months elapse after the filing of the claims 
for refund. It was, therefore, contended by the Gov- 
ernment that the enactment of Sections 607 and 611 was 
accomplished by Congress with a full knowledge of all 
existing remedies which the taxpayer had to recover 
taxes illegally collected and of the authority of the Com- 
missioner of Internal Revenue to protect the Collector 
by repaying to him “the full amount of such sums of 
money as may be recovered against him in any court, 
for any internal-revenue taxes collected by him.” 


*Asst. United States Attorney, New York. 
1See text at close of article, page 101. 
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It was further contended by the Government that 
unless the Court gave to Sections 607 and 611 the con- 
struction propounded by the defendants, those sections 
of the law became either meaningless or mere surplus- 
age, because without those sections the taxpayer under 
prior statutory provisions was always able to sue to 
recover a tax collected after the statutory period of 
limitation on collection had expired and the Commis- 
sioner of Internal Revenue was always able to make a 
refund solely on the ground that the tax had been ille- 
gally collected more than five years after the taxpayer’s 
return had been filed. Thus it was 
urged that any contention that Sec- 
tions 607 and 611 related merely to 
administrative procedure in the pay- 
ment of refunds and not to the right 
of taxpayers to maintain suits for 
recovery of taxes collected more than 
five years after the filing of returns, 
was without force. 

Summarily stated, the position of 
the Government was as follows: The 
intent of Congress in passing Sections 
607 and 611 was, for the alleviation 
of a bad situation, to remove the bar 
of the statute of limitation, as a de- 
fense or as a cause of action, and to 
legalize collections made more than 
five years after the filing of returns 
in all cases where consideration of 
claims for abatement of duly assessed 
taxes delayed collection until after 
the five year period of limitation on 
collection had expired. 


Huge Sums of Money Refunded 
and to Be Refunded 

As indicative of the congressional intent with respect 
to Sections 607 and 611, the Government contended 
that the huge sums of money refunded and to be re- 
funded by the Government to taxpayers manifested a 
situation that required whatever congressional action 
was available. 

On December 10, 1926 President Coolidge issued a 
“Communication from the President of the United 
States Transmitting an Estimate for the Fiscal Year 
Ending June 30, 1927, to Remain Available until June 
30, 1928 for Refunding Internal Revenue Taxes 
Illegally Collected, $175,000,000.” This communica- 
tion is contained in House of Representatives Document 
No. 578 (69th Congress 2nd Session), at page 3 of 
which the following appears: 

During the past six fiscal years, or since July 1, 1920, the 
date when the appropriation for “Refunding taxes illegally col- 
lected” was changed from a permanent annual appropriation, 
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indefinite in amount, to a definite annual appropriation, the re- 
{unds which have been made during each of these fiscal years 


were as follows: 


: Fiscal Year Amount Refunded 
Orr eee $ 28,656,357.95 

EASES eres arrest AP Pert Sewer a ot! 48,134,127.83 
rid octets Hacked ce ee Ae 123,992,820.94 
EY ee bs aot tasraberieane nveeahn-orale cone 137,006,225.65 
iS, Miinicelsibbusnsbes i amainceluncednaid 151,885,415.60 
5 Ns So alo b crates crate olen creccinie shone olnrera 174,120,177.74 


During the first four months of the present fiscal year, or 
‘for the period July 1, 1926, to October 31, 1926, inclusive, the 
"sum of $34,282,005.35 has been refunded to taxpayers. Based 
)on actual refunds which have been made during the first four 
‘months of the present fiscal year and estimated amounts of re- 
) funds which will be made during the last eight months of same, 
ithe total refunds to be made during the fiscal year 1927 will 
} be about $180,000,000. * * * 

This document also shows that the interest allowed 
}on income and profits taxes for the fiscal years ending 
sin 1924, 1925, 1926 plus the period from July 1, 1926 
ito October 31, 1926, was $83,372,278.95. 

_ It further appears that beginning with the fiscal year 
1917 and ending with September 30, 1926 the total 
amount of refunds made was $721,646,777.29. 

In the face of these tremendous refunds, the concern 
of Congress is apparent from Section 710 of the Rev- 
enue Act of 1928 which provides that 

No refund or credit of any income, war profits, excess profits, 
estate or gift tax, in excess of $75,000 shall be made after the 
enactment of this Act, until after the expiration of thirty days 
from the date upon which a report giving the name of the 
person to whom the refund or credit is to be made, the amount 
of such refund or credit, and a summary of the facts and the 
decision of the Commissioner of Internal Revenue is submitted 
to the Joint Committee on Internal Revenue Taxation. * * * 

The Government contended, therefore, that the Court 
should make every effort to give effect to Sections 607 
and 611 of the 1928 Act in view of the conditions known 
to Congress at the time those sections were passed and 
that in the Regla Coal Company case the defendants 
were in reality figureheads inasmuch as any judgments 
recovered against them would be paid by the United 
States and not by the defendants. 


It was also urged that, as a practical matter, the 
plaintiffs could not reasonably maintain that they ex- 
pected to recover the taxes that they had paid from the 
personal funds of the defendants, as the defendants 
could readily absolve themselves from liability by filing 
petitions in bankruptcy in the event that the plaintiffs 
seriously sought to collect from them the amounts of 
any judgments which might be obtained against them. 


The Intent of Congress as Indicated by Committee 
Reports 


It was the position of the Government that the Com- 
littee Reports accompanying the Revenue Bill of 1928 
indicated an intent of Congress concerning Sections 607 
and 611 such as has been hereinabove set forth. The 
plaintiffs in the Regla Coal Company case contended, 
iowever, that the sections were not intended to ratify 
legal collections or to authorize collections after the 
ve year period of limitation on collection had expired, 
ut merely gave the taxpayer, under certain conditions, 
he additional status of one who is entitled to a refund 
or credit because of an overpayment. They also as- 
erted that “Section 607. creates a fiction” because “it 
esignates as an overpayment that which may or may 
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not be.” In addition, they urged that the sections did 
not affect the liability of the collector in such suits as 
they were bringing. 

The attention of the reader is accordingly called to 
House of Representatives Report No. 2 (70th Congress, 
Ist Session) which was made to accompany H. R. 1, 
the Revenue Bill of 1928. At page 33 of this report the 
following appears with respect to Section 607: 


SEC. 607. EFFECT OF EXPIRATION OF PERIOD OF LIMITATION 
AGAINST UNITED STATES 


Section 1106 (a) of the 1926 Act failed to resolve many 
doubtful questions as to the legal effect which follows -the 
expiration of the period of limitations prescribed for the assess- 
ment or collection of a tax or for the making of a refund or 
credit or the bringing of a suit for refund. Section 1106 (a) 
of the 1926 Act is repealed as of its effective date and is 
replaced by sections 607, 608, 609 and 610 of this bill. 

Section 607 of the bill prescribes the effect to be given to 
the expiration of a period of limitations against the United 
States and section 608 relates to the effect of the expiration of 
limitations periods against the taxpayer. 

Section 607 provides that regardless of the correct tax lia- 
bility any payment shall be an overpayment if made after the 
period of limitation on assessment (no assessment having been 
made within such period) or after the expiration of the period 
of limitation on collection by distraint or court proceedings (no 
distraint or court proceeding having been begun within such 
period). An overpayment under section 607 is to be credited 
or refunded the same as any other overpayment. 

Section 607 is applicable to payments made before or after 
the enactment of this Act. Any such overpayment shall be 
credited or refunded, however, only if claim therefor is filed 
within the proper period of limitation. 

In connection with this section Senate Report No. 960 
(70th Congress, lst Session) states: 

It is immaterial whether the payment was voluntary or in- 
voluntary, and duress is also of no significance in determining 
the right to recover an amount paid after the statute has run. 

At page 34 of House of Representatives Report 
No. 2 above mentioned the following, with respect to 
Section 611, appears: 


SEC. 611. COLLECTIONS IN CASES IN WHICH CLAIMS IN 
ABATEMENT WERE FILED 


Prior to the enactment of the Revenue Act of 1924 it was the 
administrative practice to assess immediately additional taxes 
determined to be due. Upon the assessment, taxpayers were 
frequently permitted to file claims in abatement with the col- 
lector and thus delay the collection until the claim in abatement 
could be acted upon. If this practice had not been followed, 
undue hardship undoubtedly would have been imposed upon the 
taxpayer. It was supposed that there was no limitation upon ’ 
the collection by distraint of the amount ultimately determined 
to be due. However, the Supreme Court has recently held in 
a case in which the period for assessment expired prior to the 
enactment of the 1924 Act, that the period for collection was 
limited to five years from the date on which the return was 
filed. Decisions upon claims in abatement are being made every 
day. Amounts have been paid, are being paid, by the tax- 
payer even though the statute of limitations may have run. 
Exceptionally large amounts are involved. Accordingly, it is of 
utmost importance to provide that the payments already made 
should not be refunded. In order to prevent inequality, it is 
also provided that the amounts not yet paid may be collected 
within a year after the enactment of the new Act. 

Your Committee appreciates the fact that this provision will 
probably be subjected to severe criticism by some of the tax- 
payers affected. However, it must be borne in mind that the 
provision authorizes the retention and collection only of 
amounts properly due, and merely withdraws the defense of the 
statute of limitations. If it is determined that the amount paid 
is in excess of the proper tax liability, computed without regard 
to the statute of limitations, such excess will constitute an 
overpayment which may be refunded or credited as in the case 
of any other overpayment. (Italics ours.) 


The Government pointed out in the Regla Coal Com- 
pany case that Section 611 was not passed without some 
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opposition from the Senate and called the attention of 
the Court to Senate Report No. 960 (70th Congress, 
lst Session) relative to H. R. 1 (Revenue Bill of 1928) 
wherein the following was stated at page 42: 

COLLECTIONS IN CASES IN WHICH CLAIMS IN ABATEMENT 

WERE FILED 

Section 611 of the House Bill proposes to extend the statute 
of limitations, particularly in cases for 1917 and prior years, 
if an assessment had been made but the collection delayed by 
the filing of a claim in abatement, and also prohibits the refund 
of amounts paid after the running of the statute of limitations 
in such cases. Your Committee believes that the power of the 
statute should be made effective as to both the Government and 
the taxpayer and recommends that this section be eliminated. 

The Senate, however, agreed to Section 611 in the 
form in which it was passed. (See Conference Report 
H. R. No. 1882 to accompany H. R. 1.) 

The Government contended, therefore, that 

(1) Congress was thoroughly cognizant of the reli- 
ance that the Commissioner of Internal Revenue had 
placed upon the ability of collectors to distrain for taxes, 
in spite of Section 250 (d) of the 1918 and 1921 Acts, 
prior to the decision of the Supreme Court in the 
case of Bowers v. New York & Albany Lighterage 
Company, 273 U. S. 346; 

(2) Collection of duly assessed taxes was frequently 
delayed by the governmental entertainment of claims 
in abatement ; and undue hardship would have been im- 
posed upon the taxpayer if this practice had not been 
followed ; 

(3) In view of the exceptionally large amounts in- 
volved and of the fact that money had been paid and 
was being paid by taxpayers after the expiration of the 
statute of limitations, it was essential to the mind of 
Congress that there be no refunds in cases where claims 
for abatement had delayed collection ; 

(4) The section authorized only the collection of 
amounts due on the merits ; 

(5) The section withdraws from the taxpayer only 
the statute of limitation as a defense upon which a cause 
of action for the recovery of taxes collected might be 
based. 

The Government also pointed out that examination 
of the Revenue Acts of 1921 (Section 1318), of 1924 
(Section 1014) and of 1926 (Section 1113) discloses 
that the taxpayer was always able to maintain a suit or 
proceeding for the recovery of any internal revenue tax 
alleged to have been erroneously or illegally assessed or 
collected, upon his compliance with the condition that 
a claim for refund or credit be duly filed with the Com- 
missioner of Internal Revenue. These sections of the 
law prohibit the taxpayer from maintaining a suit or 
proceeding in any court until he has filed a claim for 
refund. 

It was, therefore, urged as obvious that Sections 607 
and 611 of the 1928 Revenue Act could not possibly 
refer to a fictional overpayment which would give the 
taxpayer an additional status, inasmuch as prior to the 
1928 Act he could bring suit for the recovery of any 
tax actually overpaid or illegally collected. In this con- 
nection, it is clear from the Committee Report on Sec- 
tion 607 that said section was intended to clarify the 
confusion caused by Section 1106 (a) of the 1926 Act. 
In other words, by Section 607 Congress intended tax- 
payers from whom collection had been made after the 
expiration of the statutory period to have the right to 

recover the illegal collection irrespective of the correct 
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tax liability. This section of the law, standing by itself, 
would indeed be surplusage and confer upon the tax- 
payer no greater right than he possessed under the 
existing law. 

But the Government contended that Section 611 could 
not be said to be surplusage, because, when read with 
Section 607, it adds to the existing law in so far as it 
provides that where a tax has been properly assessed 
prior to June 2, 1924 and collection thereof has been 
stayed upon the filing of a claim for abatement of said 
tax, there shall not be refunded to the taxpayer any 
sum of money which he claims has been illegally col- 
lected because the statutory period for collection has 
expired. 

The significance of Sections 607 and 611 was deemed 
by the Government to be all the more striking in view 
of Section 1111 of the Revenue Act of 1926 which 
provides : 

Section 3220 of the Revised Statutes, as amended, is amended 
to read as follows: 

“Sec. 3220. Except as otherwise provided in sections 284 and 
319 of the Revenue Act of 1926 the Commissioner of Internal 
Revenue, subject to regulations prescribed by the Secretary of 
the Treasury, is authorized to remit, refund, and pay back all 
taxes erroneously or illegally assessed or collected, all penal- 
ties collected without authority, and all taxes that appear to 
be unjustly assessed or excessive in amount, or in any manner 
wrongfully collected; also to repay to any collector or deputy 
collector the full amount of such sums of money as may be 
recovered against him in any court, for any internal-revenue 
taxes collected by him, with the cost and expenses of suit; also 
all damages and costs recovered against any assessor, assistant 
assessor, collector, deputy collector, agent, or inspector, in any 
suit brought against him by reason of anything done in the due 
performance of his official duty, and shall make report to Con- 
gress at the beginning of each regular session of Congress oi 
all transactions under this section.” (See also Section 1011 oi 
the Revenue Act of 1924.) 

In this respect the Government contended that it can- 
not be denied that when the Committee in its report 
hereinabove quoted stated that “It is-of utmost impor- 
tance to provide that the payments already made should 
not be refunded,” it was thoroughly conversant with 
the provisions of Sections 1011 of the 1924 Act and 
1111 of the 1926 Act, which enabled the Commissioner 
of Internal Revenue not only to make refunds but also 
to reimburse the Collector to the extent of any moneys 
paid by him in satisfaction of judgments obtained 
against him. Jn this connection the Government pointed 
out that, as the plaintiffs very well knew, after a judg- 
ment has been obtained against a Collector the pro- 
cedure ts for the successful plaintiff to file a judgment 
claim for refund with the Commissioner of Internal 
Revenuc, who then procures the allowance of the 
refund. 

It was, furthermore, urged that Section 1106 (a) of 
the 1926 Act, which in one breath provided that the bat 
of the statute of limitation shall operate to extinguish 
the liability, and in the next breath provided that 0 
refund shall be made unless the taxpayer has overpaid 
the tax, shows clearly that even prior to the 1928 Rev- 
enue Act Congress had sought to restrict the right o! 
the taxpayer to obtain refunds. 

In addition to the Committee Reports hereinabove 
mentioned, the Court in the Regla Coal Company case 
also had before it the Statement of the Managers io! 
the House in which, at page 22, the following appears: 

The House Bill (Sec. 611) provided that in cases in which 
a tax was assessed within the period of limitation upon assess 
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ments and thereafter (whether before or after the expiration 
of such period) a claim in abatement was filed with or without 
a bond and if proceedings for the collection of the tax were 


» not promptly instituted (as would have been the case had the 
© claim in abatement not been filed) then (1) if any part of the 


amount covered by the claim in abatement was thereafter paid, 
such amount should not be refunded solely because of the fact 
that it was paid after the running of the statute and (2) in 
cases where the amount was not paid it could be collected by 
distraint or proceedings in Court begun within one year after 
the enactment of the new law. The Senate amendment struck 


} out this section and the House recedes with an amendment 
| retaining the prohibition on refunds, as above described, and 


eliminating the authority for collection. 

After an exhaustive discussion of the meaning of 
“stayed” in Section 611, which occupied a very sub- 
stantial portion of the opinion and of which further 
mention will be made infra, Judge Mack in the Regla 
Coal Company case continued as follows: 

* * * Qn the contrary, it was provided that the filing of a 
claim in abatement did not necessarily operate as a suspension 
of the collection of the tax or make it any less the duty of the 
Collector to exercise due diligence to prevent the collection of 
the tax being jeopardized by the running of the statute or other- 
wise. See Art. 261, Reg. 33; Art. 1032, Regulations 45; Art. 
1032, Reg. 62; of United States v. Burden, Smith & Co., 33 F. 
(2d) 229, 230. Under these regulations, the Collector had 
authority to postpone the collection of the tax pending the 
determination of the claim for abatement unless, in his judg- 
ment, such action would jeopardize the ultimate collection of 
the tax. Postponement was the common practice where there 
was no doubt as to the solvency of the taxpayer; in many cases 
the period of the statutory bar on collection expired before the 
decision on the claim in abatement had been rendered. See 
H. R. Rep. No. 2, 70th Cong., 1st Sess., p. 34; H. R. Doc. No. 
578, 69th Cong., 2d Sess., p. 3 et seq. This was because prior 
to Bowers v. New York & Albany Lighterage Co., 273 U. S. 
346, the Bureau believed that the limitation provisions did not 
apply to distraints and that therefore the collection was not in 
fact jeopardized. 

Following the decision in the Albany Lighterage case, a large 
number of taxpayers in the situation of the present plaintiffs, 
who had failed to have their assessments abated and who had 
been forced to pay under threat of distraint, sought to secure 
refunds on the ground that the taxes had been illegally col- 
lected. It was to meet this situation that the present Sec. 611 
was drafted; its purpose is clearly set forth in the report of 
the Ways and Means Committee in presenting the bill to the 
House: (At this point the House Committee Report on Sec- 
tion 611, which has been set forth hereinabove, is quoted in its 
entirety with the citations “H. R. Rep. No. 2, 70th Cong., Ist 
Sess., p. 34; see also Sen. Rep. No. 960, 70th Cong., Ist Sess., 
; ta ) * * * * * * * * * * * 

In view of the prior legislation, the departmental regula- 
tions and practice thereunder, and the statements in the Com- 
mittee reports, I am entirely clear that Sec. 611 should be 
construed as applicable to those cases in which the filing of a 
claim in abatement had in fact resulted in an administrative 
delay in collecting duly assessed taxes even though no formal 
“stay” had been granted. (Judge Mack’s italics.) : 
+ ok * x * x * x * * * * 

In my judgment, an examination of the three pertinent sec- 
tions of the Act of 1928 sufficiently indicates the intent to 
ratify the illegal collection and to prevent the return of taxes 
properly assessed and but for the limitation act, otherwise valid 
and due. Sec. 612 repeals as of its original date of enactment 
Sec. 1106 (a) of the Revenue Act of 1926 which specifically 
provided that the running of the statute should extinguish the 
right as well as bar the remedy. Sec. 607 provides that in the 
ordinary case of payment after the statute has run, such pay- 
ment shall be considered an overpayment and refunded or 
credited as such. Sec. 611 exempts from the operation of 
Sec. 607, cases, such as those at bar, in which a claim in abate- 
ment had been filed and collection delayed. While no express 
mention is made of ratification, a reading of these three sec- 
tions in the light of their purpose, as above stated, makes it 
abundantly clear that Congress intended to give to the collec- 
tions already made (or to be made within a year) whatever 
Validity it was empowered to give. 
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Contrary to Clinton Iron & Steel Co. v. Heiner, 30 F. (2d) 
542, relied on by plaintiff, I agree with the views expressed by 
Judge Dawson in Wright & Taylor, Inc. v. Lucas, supra, as 
follows: “There is no merit in the plaintiff’s suggestion that 
Section 611 is only an inhibition against the Commissioner of 
Internal Revenue making refunds in such cases, but that it has 
no application in a suit against a Collector such as the one 
here. Such a construction of this section would lead to an 
unconscionable result. When he collected the tax, the Collector 
was required by law to immediately pay same into the Treas- 
ury. He had no right to retain the money pending the outcome 
of threatened litigation over the collection. The Government 
has had the benefit of the collection. Yet, if the plaintiff’s 
theory is correct, Congress intentionally left Collectors open 
to suit and judgment in such cases as the one at bar. * * * It 
seems to me that the mere suggestion of the result of such con- 
struction forces us to reject it”’ To hold that the Commis- 
sioner is prohibited from making refunds but that the Collector 
nevertheless be sued would produce an anomalous situation in 
view of the decisions that though in form such suit is against 
the Collector, in substance it is an action against the United 


States within the Tucker Act. United States v. Emery, 237 
US. & 


The Meaning of “Stayed” in Section 611 

The plaintiffs in the Regla Coal Company case took 
the position that the words “and if the collection * * * 
was stayed” in Section 611 require some form of com- 
pulsory stay binding upon the Collector, and relied upon 
the case of United States v. Burden, Smith & Co., 33 
Fed. (2d) 229 (C. C. A—5th), which held that 
“stayed” is not the equivalent of “delayed” but necessa- 
rily connotes “some act on the part of the taxpayer 
which would morally and legally tie the hands of the 
Commissioner and prevent collection of the tax.” 

After pointing out that the Court in the Burden, 
Smith & Co. case held that some kind of formal stay 
is necessary within Section 611 of the Act of 1928, 
Judge Mack stated his inability to concur in that con- 
clusion and pointed out that “Section 611 of the Act 
of 1928 cannot be construed to contemplate a judicial 
stay of collection, for it has long been settled that such 
an injunction will not issue (R. S., Section 3224, 26 U. 
S. C., Section 154) even against collections after the 
statutory period. Ellay Co. v. Bowers, 25 Fed. (2d) 637 
(C. C. A~—2nd).” In answer to the contention of the 
plaintiffs that a compulsory stay similar to that formerly 
provided in Section 279 of the 1924 Revenue Act (43 
Stat. 300, 26, U. S. C. A., Section 1063, historical note) 
must have been intended, Judge Mack referred to the 
opinion of Judge Dawson in the case of Wright & Tay- 
lor, Inc. v. Lucas (W. D. Ky., July 26, 1929) to the 
effect that Section 611 expressly deals with taxes as- 
sessed prior to June 2, 1924, the effective date of the 
1924 Revenue Act. In discussing the provisions of the 
statutes enacted prior to the 1924 Revenue Act, relating 
to claims for the abatement of taxes, Judge Mack 
pointed out that Section 234 (14) of the 1918 Revenue 
Act (40 Stat., 1079) was “the only provision in any 
of the prior revenue acts which fell within the specific 
terms of Section 611 in the Act of 1928.” He then 
pointed out that Section 611 of the 1928 Act was ex- 
pressly applicable irrespective of whether or not a bond 
accompanied the claim for abatement, and that although 
the Revenue Act of 1918 was the only statute prior to 
1924, which contained a provision for a claim for abate- 
ment and formal stay, “the Commissioner of Internal 
Revenue has had authority to abate or refund taxes 
illegally assessed throughout the period under review 
(see 26 U. S. C. A., Section 149, historical note).” 
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Judge Mack also pointed out in this connection that the 
Commissioner of Internal Revenue, with the approval 
of the Secretary of the Treasury, promulgated regula- 
tions which contained provisions for the filing of claims 
in abatement, but. which did not contain any requirement 
for the execution of a bond or any mandatory provision 
that collection must be stayed pending decision on the 
claim in abatement. The opinion then continued as 
hereinabove quoted and the conclusion was reached that 
“Section 611 should be construed as applicable to those 
cases in which the filing of a claim in abatement had 
in fact resulted in an administrative delay in collecting 
taxes duly assessed, even though no formal ‘stay’ had 
been granted” (Italics Judge Mack’s). In concluding 
his opinion, Jugde Mack stated that after it had been 
dictated the case of Goodcell v. Millie Francis Oil 
Company, published in the United States Daily Novem- 
ber 13, 1929 (now reported at 35 Fed. (2d) 586), had 
come to his attention, and that his opinion was entirely 
in accord with the opinion in the Goodcell case “in the 
interpretation of the word ‘stay’ and in declining to 
follow United States v. Burden, Smith & Co., supra.” 


The attention of the reader is also called to the case 
of Oak Worsted Mills v. United States, recently re- 
ported in the advance sheets of 36 Fed. (2d) 529 (Feb- 
ruary 10, 1930), in which the Court of Claims expressed 
the opinion that “the word ‘stay’ as used in ordinary 
conversation means to hold from proceeding, to post- 
pone, or to keep back. In law, it generally means to 
suspend by judicial proceedings. We think it was not 
used in the statute in its strict legal meaning but in its 
ordinary sense * * * and there can be no doubt but 
that in so holding we are following the intention of 
Congress as expressed in the report to that body, which 
explained the meaning and purpose of Section 611” 
(p. 534). 


Section 611 as a Delegation of Federal Taxing 
Power to the Collector 


The plaintiffs in the Regla Coal Company case con- 
tended that to give to Sections 607 and 611 the inter- 
pretation urged by the Government would be to render 
those sections violative of Section 8, Article I, of the 
Constitution of the United States prescribing the laying 
of uniform taxes as one of the powers of Congress. 
The language of the House Committee Report on Sec- 
tion 611 that “In order to prevent inequality, it is also 
provided that the amounts not yet paid may be collected 
within a year after the enactment of the new Act” was 
quoted as indicating the Committee’s recognition of the 
“inherent inequality of a situation where a taxpayer 
who has paid his tax after the period of limitation had 
expired was prevented from getting that tax back, 
where the Collector was not authorized to make a col- 
lection for corresponding years from those who had 
not yet paid.” It was further contended that a con- 
struction of Section 611 such as propounded by the 
Government would in effect enable the Collector to 
lay the tax by the exercise of a discretion to determine 
that A must pay the tax and cannot get it back and 
that B need not pay the tax and cannot be required to 
pay it. The Statement of the Managers of the House 
at page 22 of the Conference Report above mentioned 
was also urged as an emphasis of the contention of the 
plaintiffs that to give to Section 611 the construction 
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contended for by the Government “results in a gross 
inequality in taxation.” 
Judge Mack stated : 


The objection that Sec. 611 is unconstitutional because it 
leaves to the Collector the arbitrary power to determine 
whether or not to collect the tax and thereby prevent the tax- 
payer from recovering it, cannot be sustained. The section 
specifically covers payments (which includes collections) made 
within one year after its enactment. As held in Ellay v. Bow- 
ers, supra, such collection cannot be enjoined, and by virtue of 
Sec. 611, once the money has been collected, it may not be 
recovered solely because it was collected after the statutory 
period. That some taxpayers may escape because the Collector 
does not act within the one year period is beside the point; it 
must be assumed that the executive department of the govern- 
ment will act with due diligence. 














But assuming for the sake of argument that the legis- 
lative history of Section 611 shows that the intent of 
Congress was to keep from the Collector the power 
of collection, not only by distraint or suit in court but 
in any form, within one year after the enactment of 
the 1928 Revenue Act, we must still consider the effect 
of Section 611 with respect to all the collections in 
claim for abatement cases made prior to the effective 
date of the 1928 Act. It is submitted that as to such 
collections the intent of Congress was to provide for 
a retention thereof by the Government unless the taxes 
were overpaid on the merits and that with such effect the 
section is constitutional. 


In answer to any contention of “inequality” because 
taxpayers who had not paid prior to the effective date 
of the 1928 Act have obtained an “advantage,” we 
suggest that it is no new circumstance for the internal 
revenue laws to be in some instances unequal in their 
operation and that “inequality” of the character encoun- 
tered in the Section 611 situation is not of unconstitu- 
tional calibre. Thousands of taxpayers may be said to 
be unequally situated with respect to the same internal 
revenue laws according to the time that particular sec- 
tions of the laws were passed, to the time that they 
or government officials performed certain acts, and 
to varying circumstances. As an example, we may 
consider Section 278 (d) of the 1924 Revenue Act. 
which in substance provides that where the tax has 
been duly assessed within the original five year period 
of limitation on assessment, it may be collected within 
six years after the time of the assessment. In Russell 
v. United States, 278 U. S. 181, the Supreme Court 
decided that Section 278 (d) of the 1924 Act was not 
intended by Congress to apply to assessments which had 
been made prior to the effective date of that Act, June 
2, 1924. Thus, assessments made on June 1, 1924 
would not give the Government six years from the 
time of the assessment for collection, whereas assess- 
ments made on June 3rd, 1924 would. Obviously 
many taxpayers who were “fortunate” enough to have 
had assessments made against them prior to June 2, 
1924 either escaped collections because of the five year 
period of limitation on collection or at least were sub- 
ject to a relatively short collection period, while their 
neighbors in many instances found that because their 
assessments had been made subsequent to June 2, 1924 
they were in effect subject to a collection period of ap- 
proximately eleven years comprising the five years after 
the complete return was filed plus the six years from 
the time the assessment was made. 
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The “Equity” of the Government’s Position 
The policy which inspired Congress to provide by 
Section 611 that in all cases where the taxes had been 
duly assessed prior to June 2, 1924 and the considera- 
tion of claims for abatement had delayed the collection 
of the assessments, the taxes collected more than five 
years after the returns were filed should not be re- 
funded, may not meet with the approval and sympathy 
of those taxpayers who looked forward to a sure re- 
covery of the money paid by them, but it is not for this 
reason subject to the criticism that it is unconstitutional 
in creating an inequality in taxation. Certainly all of 
the taxpayers who filed claims for abatement and ob- 
tained the opportunity to present briefs and evidence 
and to have hearings in support of their claims and 
who finally had the taxes collected from them after the 
five-year period of limitation on collection had expired, 
constitute a class to which the provisions of Sections 
607 and 611 apply equally. It is submitted that it is for 


- Congress to determine in pursuance of its power to levy 


and collect taxes that this class should not recover the 
taxes already collected from it without a showing that 
these taxes were overpaid on the merits. Why Con- 
gress should in the 1928 Revenue Act adopt the policy 
of providing that all collections made prior to the en- 
actment of the 1928 Act, although made after the five- 
year period for collection, should be retained by the 
Government in claim for abatement cases unless there 
has been an overpayment in fact, may be said to be 
as much a matter of speculation as its adoption of the 
policy that in all cases where an assessment has been 
made within the five-year period, but subsequent to 
June 2, 1924, the Government shall have six years for 
collection from the time of the assessment, while in 
cases of assessments made prior to June 2, 1924 it 
shall have only the original five-year period for collec- 
tion. 

It is our conviction that, however distasteful Section 
611 may be to taxpayers who had expected a recovery 
solely on the ground of payment after an expired period 
of limitation on collection, the section is constitutional. 
With respect to so-called “inequality,” it is believed that 
the following language from the case of Truax v. Cor- 
rigan, 257 U.S. 312, is of interest by virtue of the lan- 
guage of former Chief Justice Taft appearing at pages 
331 and 332: 

This brings us to consider the effect in this case of that 
provision of the Fourteenth Amendment which forbids any 
State to deny to any person the equal protection of the laws. 
The clause is associated in the Amendment with the due proc- 
ess clause and it is customary to consider them together. It 
may be that they overlap, that a violation of one may inyolve 
at times the violation of the other, but the spheres of the 
protection they offer are not coterminous. The due process 
clause, brought down from Magna Charta, was found in the 
early state constitutions, and later in the Fifth Amendment to 
the Federal Constitution as a limitation upon the executive, 
legislative and judicial powers ot the Federal Government, 
while the equality clause does not appear in the Fifth Amend- 
ment and so does not apply to congressional legislation. The 
due process clause requires that every man shall have the pro- 
tection of his day in court, and the benefit of the general law, 
a law which hears before it condemns, which proceeds not 
arbitrarily or capriciously but upon inquiry, and renders judg- 
ment only after trial, so that every citizen shall hold his life, 
liberty, property and immunities under the protection of the 
general rules which govern society. Hurtado v. California, 
110 U. S. 516, 535. It, of course, tends to secure equality of 
law in the sense that it makes a required minimum of protec- 





THE NATIONAL INCOME TAX MAGAZINE 101 















































tion for every one’s right of life, liberty and property, which 
the ae or the legislature may not withhold. (Italics 
ours. 


It is, therefore, believed that, in view of the many 
cases which we have seen sustaining retroactive legisla- 
tion of a remedial nature, where the legislative intent 
was clearly expressive of an antecedent effect, Congress 
had the power to pass Section 611 without the violation 
of any of the provisions of the Constitution. It is fur- 
ther believed that Congress did not enact a useless con- 
catenation of words when it passed Section 611, but 
that it certainly intended the provisions of that section 
to apply to all cases of collections made after the five- 
year period of limitation on collection and prior to the 
enactment of the 1928 Revenue Act, in which the care- 
ful consideration which was given to taxpayers’ claims 
for abatement, and without which undue hardship would 
have been imposed on them, necessitated the withhold- 
ing and delay of collection. 

From an equitable viewpoint, it seems clear that in 
this instance the Government was not the harsh collec- 
tor of taxes who insisted on payment without inquiry 
into the correctness of assessments, but was the victim 
of its benevolence in entertaining claims for abatement 
without regard to the running of the statute of limita- 
tion, which, as we have shown, was merely a statute 
of repose which did not destroy liability for the tax. 
The removal of the bar of repose is only equitable in the 
premises and is not a ruthless measure because the tax- 
payer is deprived solely of a technical defense and may 
still contest the validity of the tax on its merits. As 
stated by Judge Mack: 

No injustice to the taxpayer results from such construction. 
The purpose of the limitation statute was to protect the tax- 
payer against the assertion of stale governmental tax claims 
at a time when most of the evidence bearing on the correctness 
of the assessment would have been lost. This purpose is cer- 
tainly satisfied where, as here, the evidence relating to the 
assessment has been preserved in the claim for abatement. 

For another recent case, which recognizes the 
“equity” of the Government’s position with respect to 
Sections 607 and 611, the attention of the reader is 
again called to the case of Oak Worsted Mills v. United 
States, supra, and especially to pages 533, 534 and 535. 


Sections 607 and 611, Revenue Act of 1928. 
“SEC. 607. EFFECT OF EXPIRATION OF PERIOD OF LIMITA- 
TION AGAINST THE UNITED STATES 


“Any tax (or any interest, penalty, additional amount, or 
addition to such tax) assessed or paid (whether before or after 
the enactment of this Act) after the expiration of the period of 
limitation properly applicable thereto shall be considered an 
overpayment and shall be credited or refunded to the taxpayer 
if claim therefor is filed within the period of limitation for filing 
such claim.” 

“SEC. 611. COLLECTIONS STAYED BY CLAIM IN 
ABATEMENT 

“If any internal-revenue tax (or any interest, penalty, addi- 
tional amount, or addition to such tax) was, within the period 
of limitation properly applicable thereto, assessed prior to June 
2, 1924, and if a claim in abatement was filed, with or without 
bond, and if the collection of any part thereof was stayed, then 
the payment of such part (made before or within one year after 
the enactment of this Act) shall not be considered as an over- 
payment under the provisions of section 607, re:ating to payments 
made after the expiration of the period of limitation on assess- 
ment and collection.” 


Court Decisions 

Accrued Liabilities—The amount of a judgment ren- 
dered in one year against a taxpayer on the accrual basis 
for breach of a contract in a previous year is deductible in 
the year judgment is rendered. The fact that a reserve was 
set up in the previous years to cover this liability did not 
constitute a definite admission of liability—-Supreme Court 
of the United States in Robert H. Lucas, as Commissioner of 
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Internal Revenue v. American Code Company, Inc. No. 67. 
October term, 1929. 


Bad Debts, Deductions on Account of.—Charging off 
worthless notes is a “disposition” as referred to in Section 
202 of the 1921 Act; and the basis for determining gain or 
loss on notes acquired before March 1, 1913, is the fair 
market value as of that date if less than the cost.—United 
States Circuit Court of Appeals, Ninth Circuit, in William 
H. Crocker v. Robert H. Lucas, Commissioner. No. 5859. 


Business Expense.—A commission paid in 1923 to a 
broker for obtaining a twenty-one year lease on the tax- 
payer’s property, to begin in 1931, was held not to be a 
capital expense, and since the taxpayer kept his books on a 
cash basis, was deductible as an expense in 1923, when 
paid.—United States District Court, Southern District of 
New York, in Marcus Daly v. Charles W. Anderson, Collector. 
L. 41/342. 


Additional compensation for corporate officers for 1918 
and 1919 paid as a result of resolutions of the board of 
directors passed in 1919 and 1920 respectively are not de- 
ductible as expenses incurred during 1918 and 1919 respec- 
tively even though immediately after the close of each of 
the taxable years the treasurer of the corporation on his 
Own initiative had set up a “salary reserve” account.— 
District Court of the United States, Dist. of Maine, So. 
Div., in Scabright Woven Felt Company v. Frank J. Ham, 
Collector. 


The amount paid by a coal-mining company in 1923 in 
compromise settlement of a judgment for damages for re- 
moving coal from land for which it had no lease is deduc- 
tible from its 1920 gross income to the extent attributable 
to the coal removed in that year, pursuant to the meaning 
properly given to the word “incur” in section 234 of the 
1918 Act permitting the deduction of expenses incurred 
during the taxable year.—District Court of the United 
States, W. D. of Ky., in Providence Coal Mining Co. V. 
Robert H. Lucas, Collector. No. 1055. 


Clubs, Taxation of—The Bankers Club of America, Inc., 
whose purpose is to provide a place and means for obtain- 
ing breakfast and luncheon, as well as facilities for enter- 
taining associates at such hours, in order to save time and 
discuss matters in which its members are interested, is not 
a social club within the meaning of the 1921, 1924, and 
1926 Acts imposing a tax on dues paid to social clubs and 
the regulations thereunder.—Court of Claims of the United 
States in The Bankers Club of America, Inc. v. The United 
States. No. K-145. 


The Washington Club, Washington, D. C., is not a social 
club whose initiation fees and dues are taxable under Sec- 
tion 801 of the 1921 Act or Section 501 of the 1924 and 
1926 Acts, its social features being subordinate to its pre- 
dominant cultural and educational purposes.—Court of 
Claims of the United States in The Washington Club, a Body 
Corporate, v. The United States. No. H-209. Littleton, Judge, 
dissented. 


Deferred Expense.—An affiliated group of corporations, 
on the accrual basis, conducting a mail order merchandise 
business, should treat as a deferred expense the excess of 
print paper, purchased in 1920 for use in making its own 
catalogues and remaining on hand at the close of the year. 
Such items should not be included in the closing inventory. 
—Court of Claims of the United States in Spiegel, May, 
Stern Co., a Corporation, and its Affiliated Corporation, 
Martha Lane Adams Co. v. United States. No. J-660. 

Depreciation Deductions.—No annual deduction for de- 
preciation of a lease entered into subsequent to February 
28, 1913, can be allowed where no cost basis can be estab- 
lished.—District Court of the United States, W. D. of 
Penn., in Kaufmann & Baer Company v. D. B. Heiner, Col- 
lector. Kaufmann & Baer Company v. C. G. Lewellyn, For- 
merly Collector of Internal Revenue. Nos. 5471 and 5472 Law. 

Excess-profits Tax—Application of Section 209 of the 
1917 Act.—A taxpayer is held entitled to taxation under 
Section 209, 1917 Act, which provides for a special rate in 
the case of a trade or business having no invested capital 
or not more than a nominal capital, where it is shown that 
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his business of buying and selling whiskey was operated 
for 1917 largely on borrowed capital, the amount invested 
therein being nominal and merely incidental to the opera- 
tion of the business——Court of Claims of the United States 
in Simeon M. Johnson and Lewis S. Rosenstiel, Executors, v. 
The United States. No. H-213. 


Royalties received, pursuant to a ten-year contract for 
the production of phonograph records, during 1917 by a 
singer, on account of sales made during 1917 of records that 
had been produced prior to 1917 are held subject to excess 
profits tax under Section 209 of the 1917 Act.——United 
States Circuit Court of Appeals, Second Circuit, in Alma 
Gluck Zimbalist v. Charles W. Anderson, Collector. Decision 
of lower court affirmed. 


Federal Estate Tax.—Tax on the estate of a decedent 
who died June 14, 1921, although not due and payable until 
the expiration of one year from the date of death, is held 
to have accrued before the effective date of the 1921 Act, 
within the meaning of Section 1400 (b), which saved from 
repeal the portions of the 1918 Act covering assessment and 
collection of taxes then accrued under the latter Act.— 
District Court of the United States, So. Dist. of Indiana, 
Indianapolis Div., in Louis B. Ewbank, Thomas H. Kaylor 
and John Malott Fletcher, Trustees under the Will of Volney 
T. Malott, Deceased, v. United States of America. 


The value of real estate and notes is fixed at the values 
as previously furnished by the petitioners themselves, 
although later a lower value was claimed. Although the 
figures originally submitted were the maximum values, the 
Court stated that it was not improper to assume that they 
would not set a value higher than the property would have 
brought. ; 

The value of a promissory note the collateral security for 
which the decedent who retained the note had delivered to 
another as a gift, should be included in gross estate, since 
the essential element of delivery necessary to complete the 
gift of the note, was lacking—United States Circuit Court 
of Appeals, Second Circuit, in James M. Andrews and Alice 
F,. Chamberlain, Executors, v. Commissioner of Internal Rev- 


enue. Decision of Board of Tax Appeals, 13 B. T. A. 651, 
affirmed. 


The gross estate should not be diminished by the amount 
paid trustees for administering the estate, where the same 
individuals were paid a large fee as executors and where 
the parties have bound themselves that the trustee fee is a 
proper charge on income for services in managing the 
estate. 

Miscellaneous expenses claimed as administration ex- 
penses are disallowed as deductions from the gross estate 
inasmuch as they are not established by the evidence. 

The refund of an estate tax paid in December 1920, was 
barred under the 1926 Act where claim was not filed within 
four years of such payment.—District Court, W. D. of 
Penn., in Arthur E. Braun and George C. Moore, Executors 
of the Last Will and Testament of Thomas H. Given, De- 
ceased, v. C. G. Lewellyn, formerly Collector of Internal Rev- 
enue for the 23rd District of Pennsylvania. 


No action will lie for the recovery of estate tax paid in 
1922 where upon petition filed after the enactment of the 
1926 Act a final determination of tax liability has been 
made by the Board and no appeal taken therefrom to the 
Circuit Court of Appeals, as provided by law. The execu- 
tors are barred from any other remedy than an appeal on 
the questions of law to the Circuit Court of Appeals for the 
proper Circuit—District Court of the United States, West- 
ern Dist. of Penn., in Edward H. Bindley, Albion Bindley 
and Adelaide Bindley Davidson, Executors and Executrix of 
the Last Will and Testament of John Bindley, Deceased v. 
D. B. Heiner, Collector of Internal Revenue in and for the 
Twenty-Third District of Pennsylvania. No. 5520 Law. 


Gift Tax.—The gift tax under the 1924 Act is uphcld as it 
is not an unapportioned direct tax nor does it deprive a per- 
son of his property without due process of law.—United 
States Circuit Court of Appeals, Third Circuit in Joseph H. 
Bromley v. Blakely D. McCaughn, Collector, affirming District 
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Court decision, 26 Fed. (2d) 380, on answers made by the 
Supreme Court. 

Indians, Taxation of.—(1) A member of the Osage Indian 
tribe who has applied for and received a certificate of com- 
petency from the Secretary of the Interior is held to be sub- 
ject to the income tax provisions of the 1918 and 1921 Acts, 
having assumed the same burdens as are imposed by law 
on every other individual property owner. 

(2) Income of a restricted full-blood Osage Indian is held 
not to be subject to income tax under the 1918 and 1921 
Acts, general acts of Congress not being applied to Indians 
— so worded as to manifest a clear intention to that 
effect. 

(3) Income derived by a white woman from lands in- 
herited from her Indian children who were without certifi- 
cates of competency, is subject to Federal income tax, such 
an individual not being a dependent ward of the Govern- 
ment.—United States Circuit Court of Appeals, Tenth Cir- 
cuit, in Henry Choteau v. Commissioner of Internal Revenue, 
No. 12. Mary Blackbird v. Commissioner of Internal Revenue, 
No. 13. Mrs. Amarillis D. Pettit v. Commissioner of Internal 
Revenue, No. 14.—Decision of Board of Tax Appeals, 14 B. T. 
A. 1247, affirmed on issues (1) and (3) and reversed on 
issue (2). 

Interest on Refunds.—A claim for refund was filed on 
February 10, 1922; and since the allowance of the claim 
was made before the passage of the 1924 Act, under Section 
1324 (a) of the 1921 Act, the taxpayer is entitled to interest 
from six months after the filing of the claim—Court of 
Claims of the United States in J. H. Williams & Company 
v. The United States. No. H-291. 


A taxpayer is not entitled to interest on an overpayment 
for 1920 applied as a credit against a deficiency for 1918 
which was assessed on November 6, 1926. This was not an 
assessment “made under” the 1926 Act, Section 1116 of 
that Act, providing for the payment of interest on credits 
or refunds, being held to have reference to the assessment 
of taxes imposed by the 1921 Act and subsequent acts, or 
additional assessments made in conformity with those acts 
although such additional assessments may be made in 1926 
after the prior acts have been repealed, except for the 
assessment and collection of taxes accrued thereunder.— 
Court of Claims of the United States in Riverside and Dan 
River Cotton Mills, Inc. v. The United States. No. H-2. 

Invested Capital, Determination of.—Invested capital for 
the year 1918 of a lessor should include the value of an 
obligation of the lessee to pay principal and interest of 
lessor’s indebtedness.—District Court of the United States, 
District of Mass., in United States of America v. Boston & 
Providence Railroad Corporation. No. 2376. Oct. term, 1929. 


A lease negotiated for by the incorporators of a corpora- 
tion and entered into after formation of the corporation can 
not be included as paid-in surplus where the evidence does 
not establish that anything of value was paid in to the cor- 
poration in connection with the lease—District Court of 
the United States, W. D. of Penn., in Kaufmann & Baer 
Company v. D. B. Heiner, Collector. Kaufmann & Baer Com- 
pany v. C. G. Lewellyn, Formerly Collector of Internal Reve- 
nue. Nos. 5471 and 5472 Law. 

Jurisdiction of the Court of Claims.—The Court of 
Claims asserts jurisdiction as to a suit for the recovery of 
taxes collected under Section 900 of the 1921 Act and Sec- 
tion 600 of the 1924 Act imposing a tax on automobile- parts 
or accessories sold by a manufacturer, Section 424 of the 
1928 Act, prohibiting refund under certain conditions, being 
held, on the facts, not to bar consideration by the court.— 
Court of Claims of the United States in Boyle Valve Com- 
pany v. The United States. No. K-66. <A similar decision, 
involving the same issue, was rendered in Jefferson Electric 
Manufacturing Company v. United States. K-94. 

Losses.—Loss due to liability under an agreement is not 
deductible in the year in which the amount was ascertained 
and the liability incurred, by a taxpayer whose records are 
kept on the cash basis, where the amount was not paid in 
that year.—United States Circuit Court of Appeals, Ninth 
Circuit, in A. F. Osterloh v. Robert H. Lucas, Commissioner. 
No. 5793. 


No deductible loss was sustained in 1918 on account of 
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the demolition of buildings on property acquired in 1916 
for future extension of the taxpayer’s plant. 

Loss on account of an exclusive license agreement for the 
use of a patent process was properly deductible in 1919 
when definitely determined to be unsatisfactory by the in- 
stallation of machinery to test the process. 

A deductible loss was sustained in 1918 on account of 
bread loaf wrappers on hand at the end of the year when 
the size of the product was increased upon the cancellation 
of food regulations after the Armistice, necessitating the use 
of two of the wrappers on hand instead of one.—United 
States Circuit Court of Appeals, Third Circuit, in Liberty 
Baking Company v. D. B. Heiner, Collector, No. 4217. Oct. 
term, 1929. Decision of District Court, 34 Fed. (2d) 513, 
affirmed on first two issues and reversed on the third. 


Claim for loss sustained from the abandonment of a trade 
name disallowed because the taxpayer was unable to show 
that the amounts expended in building up the trade name 
was chargeable to capital account, the expenditures for 
that purpose having been charged to expense on the books 
and deducted on income tax returns. 

Claim for loss of good will as the result of the termina- 
tion of the taxpayer’s brewery business by prohibition legis- 
lation is not an allowable deduction. 

The entire depreciated value of the part of buildings aban- 
doned on account of prohibition is deductible where the 
buildings as constructed for the brewery business are not 
adaptable for any other use——Court of Appeals of the Dis- 
trict of Columbia in National Industrial Alcohol Company Vv. 
Commissioner of Internal Revenue. No. 4929. Decision of 
Board of Tax Appeals, 7 B. T. A. 1241, affirmed on the 
first two issues and reversed on the third. 


Deduction for loss by embezzlement is denied for 1922, 
where the officer who withdrew the funds from the tax- 
payer’s bank account in that year executed a note for the 
amount withdrawn.—Court of Claims of the United States 
in The Ledger Company, Inc. v. United States. No. H-402. 

Net Loss.—The net loss of a taxpayer for 1921 is held to 
be the difference between the sum of (a) losses in a part- 
nership business, (b) losses in personal investments, and 
(c) interest paid and the sum of (1) profits from the prac- 
tice of law, (2) salaries received as a member of the execu- 
tive committees of two banks, (3) interest received, (4) 
dividends, (5) “interest from partnership,” and (6) “divi- 
dends from partnership”—contributions made and taxes paid 
being ignored—United States Circuit Court of Appeals, 
Tenth Circuit, in Gerald Hughes v. Commissioner of Internal 
Revenue. No. 144. Decision of Board of Tax Appeals, 15 
B. T. A. 215, reversed. 


Partnership Income.—Payments made to the estate of a 
deceased partner pursuant to the partnership agreement, 
representing a share of the profits earned after decedent’s 
death, the business thereafter being conducted by the surviv- 
ing partners, should not be deducted from partnership ‘in- 
come distributable to the surviving partners, since the part- 
nership agreement must be construed to have provided for 
the sale of the interest of the deceased partner to the sur- 
viving partners.—United States Circuit Court of Appeals, 
First Circuit, in William C. Hill v. Commissioner of Internal 
Revenue; William H. Plumer v. Commissioner. Nos. 2360 and 
2361. Oct. term, 1929. 


Patents, Valuation of.—March 1, 1913, value of three pa- 
tents was determined upon the basis of savings accruing to 
the plaintiff from their use in manufacturing, ascertained 
by comparison of costs of manufacture during five years 
prior thereto when the patented machine was employed with 
costs when the product was made by an old and prior 
process, which in this instance was by hand. Exhaustion 
was allowed on this value, prorated over the remaining life 
of the patents from March 1, 1913.—Court of Claims of the 
United States in Westclox Company (formerly Western Clock 
Company) v. The United States. No. E-402. 

Pleadings Before the Board of Tax Appeals, Amendment 
of.—Denial by the Board of the taxpayer’s motion to amend 
its original petition without reasonable cause for such denial 
constitutes reversible error, where the motion to amend 
was made before the conclusion of the hearing within the 

(Continued on page 112) 
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NE of the few decisions by the Court of Claims involv- 

ing a tax issue in which there has been a dissent by 
any member of the Court was rendered in Felt and Tarrant 
Manufacturing Co. v. The United States, H-62. 


With Judge Green dissenting, it was held that, nothwith- 
standing the failure of the taxpayer to specify in the formal 
claim for refund a particular ground upon which claim 
for recovery of taxes was presented to the Court, recovery 
was allowed. 


The claim for refund was originally made on the ground 
that special assessment should be granted, whereas the 
claim for refund made to the court was on account of failure 
to take allowances for depreciation of certain patents. 


The Court pointed out that the specification of the 
grounds for refund in claims for refund is required by the 
Commissioner’s regulations in order that the Commissioner 
may not be taken unawares in a later suit. In the present 
case, however, the majority opinion holds, the Commis- 
sioner was not taken unawares, because in any event when 
the claim was filed the Commissioner would have denied the 
claim under the regulations then in force. 


UNttL recently the Bureau of Internal Revenue has 
withheld information relative to the extent to which 
attempt has been made to enforce the provisions of the 
revenue laws designated as Section 104 in the Revenue Act 
of 1928 and Section 220 in the prior acts and to the degree 
of success which has resulted from such effort. In conse- 
quence opinion from time to time has varied from the fear 
that wholesale prosecutions were impending to the com- 
placent view that no attempt at enforcement was being 
made by the Government. Therefore the following infor- 
mation on the subject presented by Warren W. Grimes 
Office of the General Counsel in the February issue of Jn- 
ternal Revenue News (p. 9) is of special interest: 

“Section 104 of the Revenue Act of 1928 provides in sub- 
stance that if any corporation is formed or availed of for 
the purpose of preventing the imposition of the surtax upon 
its shareholders through the medium of permitting gains 
and profits to accumulate instead of being divided or dis- 
tributed there shall be imposed upon the corporation a tax 
of 50 per cent of the net income in addition to the tax im- 
posed normally upon corporations. The term “net income” 
as used here is not limited to the taxable net income of the 
corporation but also includes dividends and interest on 
United States obligations issued after September 1, 1917. 
The fact that any corporation is a mere holding or invest- 
ment company, or that the gains or profits are permitted to 
accumulate beyond the reasonable needs of the business, 
shall be prima facie evidence of a purpose to escape the 
surtax. 

“This provision was known as Section 220 of the prior 
acts and covers one of the most difficult and interesting 
subjects of income taxation. From the nature and number 
of the inquiries received it is apparent that the extent to 
which the provision has been applied is not recognized 
generally. 

No other provision has remained so long in the law and 
had so little exposition. While the provision substantially 
in the same form appeared first in the 1918 act, no court 
or board decision has been rendered, although the Depart- 
ment has released the information that more than $5,000,000 
has been collected in cases handled under the provision. At 
the close of 1929 there were 3 cases pending in the courts, 
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38 in the Board of Tax Appeals (only 1 of which has been 
tried), 38 in the General Counsel’s Office in the prima facie 
stage, and 65 in the Income Tax Unit in preparation. The 
General Counsel’s Office has disposed of 385 cases, exclusive 
of those in the unit. 
' “The amount of tax actually collected as the indirect re- 
sult, i. e., on dividends the distribution of which is superin- 
duced by the provision and activity thereunder, is very large, 
though incalculable. 

“Obviously a case under the provision must rest upon 
‘purpose, which in turn must be established by circum- 
stantial evidence. The statute provides that certain circum- 
stances shall be —_ as establishing a prima facie case, 
i. e., Status as a mere holding or investment company or an 
accumulation of gains or profits beyond the reasonable 
needs of the business. It is easy to see, therefore, that, in- 
stead of being limited to a single evidentiary issue such as 
would be involved in the ordinary audit question (a sale, a 
rate, a valuation), a case under the subject provision may in- 
volve an examination of the circumstances surrounding the 
formation of the corporation, its activity and condition in 
years prior to that involved directly in the case, the situation 
in that year, and the plans or prospects for the future. The 
amount of detail in some cases is enormous, and this is true 
particularly where several related though unaffiliated cor- 
porations are involved.” 

























NGIWITHSTANDING the decision of the United 
+‘ States Supreme Court in Farmers Loan & Trust Com- 
pany, Executor, v. State of Minnesota, which has been inter- 
preted as having the effect of making it no longer necessary to 
obtain the enactment of reciprocal inheritance tax legislation, 
a continuation of the campaign for interstate reciprocity in 
taxation and inauguration of a study of present state taxes 
upon business of interstate nature was decided at a recent 
meeting in New York of the Committee on Uniformity 
and Reciprocity in State Taxing Legislation of the National 
Tax Association. The committee concluded that other in- 
terpretations of the decision were possible and that at least 
until additional cases have been decided, the campaign for 
reciprocal legislation should be continued. 















HE conference on international double taxation, held on 

February 14 at the headquarters of the United States 
Chamber of Commerce, Washington, D. C., under the 
auspices of the United States Treasury Department, was at- 
tended by about 150 delegates, representing many of the 
leading exporters and international traders in the country, 
to whom multiple international taxation is a vital concern. 


The conference was called primarily to discuss the general 
features of proposed legislation in the matter of international 
taxation and to obtain the advice of business interests on 
the technical problems involved. 


Undersecretary of the Treasury Mills outlined the pur- 
poses of the conference; Mitchell B. Carroll, of the Depart- 
ment of Commerce, reviewed typical cases of international 
double taxation; and Dr. T. S. Adams described the present 
status of movements for relief. Proposed American legisla- 
tion on the subject was outlined by C. E. Alvord, of the 
Treasury Department, and George O. May, of Price, Water- 
house & Co., discussed the question of allocation of earn- 
ings for tax purposes from an international standpoint. A 
general discussion in which delegates present participated 
followed the more formal part of the program. 


A bill which would reduce international double taxation 
has been introduced in the House by Representative Haw- 
ley, chairman of the Ways and Means Committee. 


The bill extends the application of the principle of recip- 
tocal exemption now observed in the case of shipping profit 
to certain other items of income. The following explanation 
ot the bill, made by Chairman Hawley, was published in 
the Wall Street Journal, issue of February 22, p. 18: 

“Briefly, the bill provides that income derived from 
carrying on a trade or business in the United States, com- 
pensation for personal services performed in the United 
States, and income derived from real property located in 
the United States shall be taxable in the United States 
without regard to the residence of the person deriving such 
Mcome; that all other income derived by an individual 





































THE NATIONAL INCOME TAX MAGAZINE 105 


residing in a foreign country, or by a corporation organized 

in a foreign country, shall be exempt from taxation by the 

United States if it is determined that such foreign country 

grants an equivalent exemption in the case of residents of 

je United States and corporations organized in the United 
tates. 

“The bill also provides for an exemption, on condition of 
reciprocity, of earnings from the operations of foreign air- 
craft similar to the exemption now accorded for shipping. 

“The primary purposes of the bill are outlined as follows: 

“First—To transfer to other countries a part of the burden 
of relief now borne by the United States through the pro- 
visions of the Revenue Act of 1928 for crediting foreign 
taxes against the Federal income tax. 

“Second—To free residents and domestic corporations 
from heavier rates of taxation in foreign countries in respect 
of interest, dividends and certain other less important items 
of income through offer of reciprocal exemption. 

“Third—To secure for United States citizens and cor- 
porations various advantages similar to those which a num- 
ber of important European governments have granted their 
respective taxpayers in reciprocal understandings.” 


‘THE nomination of Miss Annabel Matthews to be a mem- - 
ber of the Board of Tax Appeals was confirmed by the’ 
Senate on February 14. t3 


The temporary obstacle to the confirmation was not Miss 
Matthews’ personal qualifications for the office, but a resolu- 
tion passed by the Senate on June 5, 1926, “that it is the 
sense of the Senate that hereafter no person who has been 
an attache of the United States Bureau of Internal Revenue 
shall be appointed to any vacancy on the Board of Tax 
Appeals until at least two years have elapsed since such . 
official connection with the Bureau.” 


An agreement was finally reached as a result: of the as-'' 
surance that the favorable reporting of this nomination 
would be with the “distinct and express understanding that 
it was not to furnish a precedent, but that it was an excep- 
tional case.” 

Senator George gave moral support to his punctilious 
colleagues by explaining that the “evil” which the Senators 
had in mind when the 1926 resolution was passed—that of 
filling the Board of Tax Appeals with employees of the 
Bureau—would not be perpetrated by the approval of the : 
nomination under consideration, since the appointment of 
Miss Matthews does not add to the Board of Tax Appeals 
another member of the Bureau, in as much as she was 
nominated to fill the unexpired term of William R. Green, 
Jr., resigned, who was appointed from the Bureau. There- 
upon the nomination was promptly confirmed. 

Miss Matthews has been an attorney in the office of the 
General Counsel for several years. Previously she was 
connected with the Rules and Regulations Section of the 
Bureau of Internal Revenue. When Dr. T. S. Adams was 
named by President Coolidge as a delegate to the meeting 
of governmental experts on double taxation held in London , 
in 1927, he asked the Commissioner of Internal Revenue 
to send with him as an assistant the solicitor or expert in 
the service who knew most about the taxation of nonresi- 


‘dent aliens and foreign corporations under the Federal tax 


laws. Miss Mathews was chosen as the assistant, and 
in 1928 was delegated to attend the conference on double 
taxation at Geneva. 


Miss Matthews is vice president of the Women’s Bar Asso- - 
ciation of the District of Columbia and is a member of the 
American Association of University Women, and of the 
Women’s City Club. She is on the Board of Trustees of Brenau 
College and is a member of Phi Mu, and of Phi Delta Delta, 
women’s legal fraternity. 


O LARGE holders of securities and real estate, the year 
t 1928 proved to be one of exceptionally large income, 
but wage earners and individual enterprisers in business 
had less satisfactory returns than in prior years, according 
to the preliminary statistics of income based on returns 
filed for 1928 filed to August 31, 1929, issued by the Bureau 
of Internal Revenue. 
‘The number of returns filed for 1928 was 1.73 per cent 
less than for 1927, but total net income of individuals shows © 
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an increase of 9.09 per cent and the tax liability an increase 
of 38.25 per cent. 


The classification of income to individuals by sources 
shows a decrease of nearly 7 per cent in the total amount 
of income reported from business, whereas the aggregate 
net income of corporations for 1928 was $1,469,332,238, or 
18.22 per cent greater than in 1927. Income tax liability 
of corporations on returns for 1928 filed to August 31, 1929, 
was $1,059,302,096, an increase of $51,320,322. 


It is noteworthy that in 1927 the tax liability of corpora- 
tions was $181,735,277 greater than that of individuals, 
while in 1928 the income tax due from individuals who had 
filed returns up to August 31, 1929, was $82,957,684 larger 
than the income tax liability of corporations on the basis 
of returns filed during the same period. 


The analysis made by the Bureau of incomes received by 
individuals reveals that for the income classes with incomes 
under $5,000 the year 1928, on the average, was less satis- 
factory than 1927, and in 1927 incomes of those in the lower 
income ranges aggregated far less than in the boom year 
of 1926. 

On the other hand, those in the upper scale of wealth 
reaped a rich harvest from increased dividend payments 
during 1928 and from profits taken on the sale of securities 
and real estate. The relatively better position in 1928, as 
compared with 1927, of those with incomes subject to the 
higher tax rates is reflected in the disproportionately large 
percentage of increase in taxes over the increase in total 
net incomes. 


Wages and salaries reported for those with incomes of 
$5,000 and under were less in 1928 than in 1927, but the total 
for all income classes shows an increase of $116,451,000. 
Comparisons of the totals reported for the main income 
sources are shown in the table below*: 


1927 1928 
Wages and salaries......... $10,046,866,086 $10,263,317,251 
OME: a oels oSused bewrdsiet 3,528,702,060 3,288,963,184 
gO re 1,748,105,617 1,940,274,581 


Profits from sale of real es- 
tate, stocks, bonds, etc., ex- 
clusive of capital net gain. 

CABG HOC BAR i scs.ccccces 

Rents and royalties......... 

are ee 

Interest on government obli- 
gations not wholly’ ex- 


1,745,074,493 
1,066,364,107 
1,397,890,949 
1,982,037,414 


2,943,173,181 
1,843,339,590 
1,274,900,549 
2,061,471,008 


Cnt Bont tax... .4.+<.<<0.0 47,253,743 40,364,568 
PUREE oo cn csp cis ahead «Ri 4,156,167,371 4,403,153,965 
UGE 5 oss eee sre ke 380,024,121 440,551,417 


The income sources from which individuals in the upper 
income ranges realized the largest increases were of minor 
importance to the lower income classes. For example, 
profits from sale of securities, real estate, etc., and dividends 
constituted 85.18 per cent of the total incomes of those with 
incomes of $1,000,000 and over, while in the income classes 
of $5,000 and under such income amounted to less than 8 
per cent of the total. For the group with incomes of $5,000 
to $10,000 the corresponding ratio was 17.02 per cent, and 
for the classes with incomes of from $25,000 to $100,000 it 
was 47.06 per cent. 

Out of a total of 4,050,959 individuals who filed returns 
for 1928, the 1,467 who reported incomes of $500,000 and 
over had a tax liability amounting to 25.69 per cent of the 
total for all individuals who filed returns. For 1927 there 
were 838 individuals who reported incomes of $506,000 and 
over and they had a total tax liability of 19.44 per cent of 
the total for all individuals. 


The large increase in profits taken from sale of securities 
in 1928 is probably largely responsible for the marked 1n- 
crease in the number of individuals reporting an income of 
a million dollars or more. 


The number of individuals in the various classifications 
of incomes of $1,000,000 and over for the years 1927 and 
1928 were as follows: 


*For both years the figures are those shown in the preliminary 
reports of income. In both reports figures are based on returns 
received up to August 31 in the year succeeding that for which 
the report was made. 








ase 


ces 
unt 
ate 

or 
lity 
29, 


yra- 
als, 
had 
‘ger 
asis 


| by 
mes 
itis- 
wer 
year 


alth 
ents 
ities 
, ‘as 

the 
arge 
‘otal 


s of 
total 
,000. 


ome 


7,251 
3,184 
4,581 


3,181 
9,590 
0,549 
1,008 


4,568 
3,965 
1,417 


ipper 
ninor 
mple, 
Jends 
with 
lasses 
1an 8 
$5,000 
, and 


000 it 


‘turns 
) and 
»f the 
there 
0 and 
ant of 


urities 
ed in- 
me of 


ations 


7 and 


minary 
returns 
which 












March, 1930 THE NATIONAL INCOME TAX MAGAZINE 


PUBLIC UTILITIES 


We rest our case on the following comments from a 
user of our PUBLIC UTILITIES AND CARRIER 
SERVICE: 









CUMMINS ROEMER & FLYNN 
JON H ROEMER Anorneys & Counselors VAMES S CUMMINS 1657-1914 
we Campoent Continental Hhnois Bank Building 

CHICAGO 


February 20, 1930. 






Mr. H. M. Wisland, 
529 S. Franklin Street, 
Chicago, Illinois. 


Dear Mr. 







Wisland: 






In considering a public utility matter 
and arriving at a sound conclusion -- you must 
first.and fundamentally consider thoroughly the 
economics surrounding the problem. The engineer- 
ing and accounting data as a basis of your consid- 
eration must also be considered accurately and 
comprehensively. 











The foregoing is a foundation of all u- 
tility law, and I know of only one service which 

gives it to my absolute satisfaction and that ser- 

vice is Public Utilities and Carriers Service, com- 
prehensive, authoritative and yet compact and eas- 

ily available. 


















Based on our use of the service and the 
tremendous practical results obtained from it, I 
have urged this installation amon, our Byllesby 
subsidiaries and the officers responsible for their 
progress and development. 


With best wishes for your continued suc- 
cess, I an, 





Very truly yours, 























JHR/Z 


COMMERCE CLEARING HOUSE, INC. 


Loose Leaf Service Division of 


THE CORPORATION TRUST COMPANY 
529 So. Franklin St. 
CHICAGO 
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BROADWAvYat sy ST.) 
NEW YORK 












Every Comfort Awaits You in 
a Quiet Charming Atmosphere 
400 LARGE ROOMS 

(all newly re-furnished) 


Single Rooms from $2.50 a day 
Double Rooms from $4.00 a day 
All Rooms With Bath 
Special Service Discounts to Officers and 
Their Families 


EXCELLENT RESTAURANT 
REASONABLE PRICES 



















Wire at our expense for reservations 


EDMUND P. MOLONY 


Manager 






CLARK ST. 
NEAR 
JACKSON 
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MOST CENTRALLY LOCATED 


ONE BLOCK FROM 
LASALLE STATION, 
POST OFFICE, AND 
BOARD OF TRADE. 


450 ROOMS 
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BY 4 ie te - (" Bs ty 
S73 eee LY vis aareytt it : 



















THE NATIONAL INCOME TAX MAGAZINE March, 1930 











1927 1928 
$1,000,000 to $1,500,000..................... 134 241 


$1,500,000 to $2,000,000. .........cccccccecee 54 105 
$2,000,000 to $3,000,000..................... 55 89 
$3,000,000 to $4,000,000. ............ ccc cence 22 20 
$4,000,000 to $5,000,000..................... 8 17 
ee 10 24 


Those desiring copies of complete preliminary report, 
“Statistics of Income for 1928,” which is a pamphlet of 20 
pages, may secure them from ‘the Superintendent of Docu- 
ments, Government Printing Office, Washington, D. C., for 
5 cents a copy. 


Tz. growing importance of taxes on incomes, and 
licenses and permits as sources of governmental reve- 
nues is emphasized in an analysis of sources of tax revenue 
made by the National Industrial Conference Board, New 
York. 


The most significant change in methods of raising reve- 
nue, occasioned principally by the necessity of financing war 
expenditures, occurred in the fiscal operations of the Fed- 
eral Government, when it inaugurated its general levies on 
personal incomes and increased its taxes on corporation in- 
comes. Federal income tax receipts in the fiscal year ended 
in 1929, amounting to $2,331,000,000, constituted 65.7 per 
cent, or about two-thirds of all Federal tax collections, as 
against only $28,000,000 or slightly more than 4 per cent in 
1912. The proportion of income tax collections to total 
Federal tax collections has been fairly stable during the 
past eight years. Custom duties, once the chief source of 
revenue for the Federal Government, in the fiscal year 1929 
amounted to $611,000,000, or 17.2 per cent of total Federal 
receipts a proportion approximately equal to the average for 
the past seven fiscal years. 


A significant change in the sources of state governmental 
revenues was the declining importance of property taxes 
during the more recent years. General and special prop- 
erty taxes collected by state governments in the fiscal year 
ended in 1927 amounted to $470,000,000 or 34.7 per cent of 
all their tax revenues, as against $471,000,000 or slightly 
more than 37 per cent in 1926, and $429,000,000 or 50 per 
cent of total state tax revenues in 1922. 


The answer lies in the growing revenues derived from 
licenses and permits, including motor vehicle licenses and 
gasoline taxes. Receipts from licenses and permits in the 
fiscal year 1927 in all states totalled $679,000,000, or 50 per 
cent of total state tax receipts, as against only $305,000,000 
in the fiscal year 1922, constituting only 35.6 per cent of all 
state tax collections in that year. For the fiscal year ended 
in 1927, motor vehicle license taxes constituted 18.4 per 
cent of all state taxes, general business licenses, 18.7 per 
cent, and gasoline taxes 12.2 per cent. 


Local governments, that is municipalities, counties, vil- 
lages, school districts and similar local units continue to 
depend upon property taxes as their chief source of revenue. 
Collections on account of property taxes for the three fiscal 
years ended in 1926, 1927 and 1928 constituted 93 per cent 
of local governmental tax receipts, which in 1928 totaled 
$4,630,000,000 for the United States as a whole. While 
from time to time legislation is enacted providing for local 
participation in state revenues from sources other than 
property taxes, receipts from such sources have not greatly 
affected the general situation. 


Receipts from licenses and permits, however, are gradual- 
ly assuming a more important place in local governmenta 
finance, although in the fiscal year 1928 they amounted to 
only $196,000,000 or 4.2 per cent of all local taxes collected. 
This increase in the proportion of receipts from licenses an 
‘permits is due largely to gasoline and motor vehicle taxes 
in those states where local units share in the state revenue 
from these sources. 


State and local governments combined in the fiscal yeat 


1927 derived $4,531,000,000 from property taxes, constituting 
79.2 per cent of their total tax revenues. 
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Significant Decisions of the Board of 
Tax Appeals 


Accounting Period, Change of.—A taxpayer with an es- 


tablished accounting year ending October 30 changes to 
' one ending June 30 and at a timely date without first ob- 


taining the approval of the Commissioner files its income 
and profits tax return for the separate period beginning 
November 1, 1917 and ending June 30, 1918, and thereafter 
continues to keep its accounts and make its returns on the 
basis of a fiscal year ending June 30. The Board held that 
the acceptance by the Commissioner of the return for the 
period from November 1, 1917 and ending June 30, 1918 and 
of subsequent returns with income computed on the basis 
of a fiscal year ended June 30 indicates that the Commis- 
sioner “so regarded it or that he waived the notice required 
by his regulations” where a change of accounting periods 
is proposed. It was further held that the return filed for 
the fiscal period beginning November 1, 1917 and ending 
June 30, 1918, was the return required by law.—Clark 
Brown Grain Company v. Commissioner, Dec. 5777 [C. C. H.], 
Docket Nos. 11610, 12854. 

Accrued Income.—Wool dealer operating in 1918 under 
regulations of War Industries Board and later Bureau of 
Markets purporting to restrict profits is required to include 
all profits of 1918 in income of that year notwithstanding 
government has instituted suit for alleged excess profits. 

Such wool regulations being without force to take from 
petitioner any of such profits or to impress them with a 
trust, the accrual thereof is not suspended until the outcome 
of the government suit for the alleged excess profits.— 
Jacob F. Brown v. Commissioner; Albert S. Howe v. Commis- 
sioner; Harold M. Cummings v. Commissioner; Samuel G. 
Adams v. Commissioner; Harry P. Bradford v. Commissioner ; 
Edmund F, Leland v. Commissioner, Dec. 5762 [C. C. H.], 
Dkt. Nos. 16469, 16470, 16471, 16472, 16473, 16474. 

Capital Expenditures—Expenditures made by the peti- 
tioner for replacing wooden girders with steel girders and 
replacing old floors with new, old front of building with 
anew front and for putting a window in a wall where none 
had been before, held to be capital expenditures and not 
deductible in determining taxable net income—Home News 
Publishing Company v. Commissioner, Dec. 5791 [C. C. H.], 
Docket No. 2274. 


A contract was made for the complete reconditioning and 
general improvement of a hotel building, which included 
numerous small items of repair. Held that the expenditure 
for the entire contract was a capital investment and no part 
thereof is deductible as expense. 

Three of the members of the Board dissented from this 
opinion, on the ground that certain of the items were inci- 
dental repairs within the meaning of Article 103, Regula- 
tions 62. With reference to such items the majority opinion 
(Sternhagen) says: 

“While the characterization of some of the items is such 
that standing alone or made as periodic repairs they might 
be deductible as ordinary and necessary expenses, it is im- 
practical from the evidence to make such a detailed classi- 
fication of the items. Such a classification is not a mere 
matter of what an item is called, but whether it is a part 
of the entire capital investment in the improved property. 
To fix a door or patch plaster might very well be treated 
as an expense when it is an incidental minor item arisitig 
in the use of the property in carrying on business, and yet 
as here be properly capitalized when involved in a greater 
plan of rehabilitation, enlargement and improvement of the 
entire property.”—/. M. Cowell v. Commissioner. H. E. Cowell 
v. Commissioner. S. H. Cowell v. Commissioner. Dec. 5794 
[C. C. H.], Dkt. Nos. 17430, 17431, 22372-23374. 

Co-operative Association, Taxable—The petitioner was a 
co-operative association engaged in collecting milk and 
cream from producers and manufacturing various products 
Irom it and marketing them. Its members were producers 
who received a membership certificate upon payment of the 
membership fee. No member could hold more than one 
certificate and the interest and rights of each member in 
the association were equal. The by-laws provided for a 
maximum annual payment of 8 per cent on the amount 
actually paid in by each member. The petitioner collected 
milk and cream during the taxable years from nonmember 
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as well as member producers, and made monthly distribu- 
tions to them of the gross receipts from sales, after first 
deducting operating expenses, amounts paid on the principal 
‘of loans made to construct’ a plant, charges for equipment, 
and payments of 8 per cent on membership certificates. 
It claimed exemption under Sections 231 (11) of the Reve- 
nue Acts of 1918 and 1921, contending that it was, during 
the taxable years, within the description later carried in 
the Revenue Act of 1926, and that this description expresses 
the intendment of the earlier statutes. 


The Board held that petitioner was not entitled to 
exemption in view of the facts that the marketing done for 
nonmembers was substantial both in quantity of product 
and in number of producers served, that the petitioner did 
not turn back either to members or to producers generally 
the proceeds of sales, less necessary selling expenses, and 
the fact that it was uncertain whether its operations were 
confined to that of sales agent for the purpose of marketing 
products of members, and whether the amount distributed 
to producers (if that word be substituted for members) was 
computed on the basis of the quantity of produce furnished 
by them.—Riverdale Co-operative Creamery Association Vv. 
Commissioner. Dec. 5831 [C. C. H.], Docket No. 18269. 


Contributions, Taxable.—League for Industrial Democracy 
held not to have been organized and operated exclusively for 
educational purposes and contributions to it are not deduc- 
tible under Section 214 (a) (11) (B) of the Revenue Act of 
1921.—Bertha Poole Weyl v. Commissioner, Dec. 5810 [C. C. 
H.], Docket Nos. 27927 and 29426. 


A dissenting opinion by Sternhagen, concurred in by 
Marquette, maintains that the evidence establishes that the 
League was “organized and operated exclusively for edu- 
cational purposes” within the meaning of the statute. 
Whether its education is controversial, political or imme- 
diately or remotely ineffective, the dissenting opinion holds 
to be beside the point. 


Deficiency Determinations.—A deficiency notice contain- 
ing a statement that an amount is determined to be income 
“pending a decision by the District Court” in an unrelated 
suit is a final notice of deficiency under Section 274 to sup- 
port a petition to the Board, and such phrase will not sup- 
port a decision by the Board that there is no deficiency. 

Petitioner attacking determination of deficiency must es- 
tablish affirmatively the correct determination and not mere- 
ly that an examining revenue agent in a preliminary report 
used incorrect factors of computation or incorrect methods 
or hypotheses in arriving at his recommendation, since re- 
spondent’s final determination may be correct notwithstand- 
ing antecedent errors. 


Petitioner alleged that the determination of deficiency 
included a duplication in income of an amount as profits 
which had already been included by petitioner as interest. 
He proved only a general bookkeeping practice of accruing 
interest on cost of goods and accounting for the excess of 
sale price as profit, and failed to prove how this practice 
had been applied so as to result in fact in the duplication 
alleged. Held, that such evidence is insufficient to establish 
the error assigned.—Jacob F. Brown v. Commissioner (three 
other cases included). Dec. 5762 [C. C. H.], Dkt. Nos. 16469, 
16470, 16471, 16472, 16473, 16474. 


Federal Estate Tax.—Where a decedent by her last will 
and testament directed that her executor hold together her 
residuary estate for a long period of years and gave him 
authority and power to sell any part of the estate as he 
should deem best, to reinvest the proceeds, and to pay the 
income to certain charitable institutions for such period of 
years and upon a certain date to distribute the estate to 
named beneficiaries, the administration expenses deductible 
from the gross estate do not include fees paid to the execu- 
tor for the management of the estate when in effect acting 
as trustee. 

The decedent directed that her executor hold the resid- 
uary estate together until the day upon which her grand- 
son, if living, should attain, or, if dead, would have attained 
the age of 30 years, which date will be May 10, 1950, and 
until such date to collect the income and after applying 
such part of the income as may be necessary in the judg- 
ment of the executor for the maintenance and expenses of 
the estate to pay the balance of the income in excess of such 
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amount as might be necessary to meet the actual need at 
any time of the two grandchildren to three charitable insti- 
tutions. Held, that the value of such bequest of the income 
to charitable institutions is a legal deduction from the gross 
estate under Section 303 (a) (3) of the Revenue Act of 
1924.—Marion M. Jackson, Executor, v. Commissioner, Dec. 
5763, Dkt. No. 29452. 

Under the Revenue Act of 1924 the proceeds of life in- 
surance taken out in 1907, 1908 and 1909, where the insured 
reserved the right to change the beneficiary, should be 
included in the gross estate.—Louis M. Weiller et al., Execu- 
tors, v. Commissioner of Internal Revenue. Dec. 52820 
[C. C. H.], Docket No. 19695. 


Invested Capital—An application for a patent is intangi- 
ble property and regardless of its actual cash value when 
paid in for the stock of a corporation, subsequent to March 
3, 1917, can be included in the computation of invested 
capital only as subject to the limitations of Sec. 326 (a) 
(5) of the Revenue Acts of 1918 and 1921. 

Appreciation of assets after acquisition may not be in- 
cluded in the computation of invested capital—LaBelle Iron 


Works v. United States, 256 U. S. 377. Elrod Slug Casting 
Company v. Commissioner, Dec. 5793 [C. C. H.], Dkt. No. 
24220. 


Liquidation of Corporation—Taxable Gain.—Where a cor- 
poration dissolves in 1920 and its entire assets are taken 
over in kind by its stockholders, who thereafter conducted 
the business as a partnership, the transaction is controlled 
by Section 201 (c) of the Revenue Act of 1918, and any gain 
realized was taxable to the distributee—Mrs. C. J. Barnard 
v. Commissioner, Dec. 5796 [C. C. H.], Dkt. No. 22454. 


Net Loss.—A corporation which suffered a net loss in 
1919, prior to entering an affiliated group in 1920, is entitled 
to have the amount of such net loss, in excess of its 1918 
net income, allowed as a deduction in computing net income 
for 1920, and the resulting deficit should be reflected in the 
computation of the consolidated net income for 1920. Sec- 
tion 204 (b), Revenue Act of 1918. The opinion states that 
upon reconsideration decision in National Slag Co., in which 
interpretation of the 1924 Act was involved, was erroneous 
and will not be followed in the future. A _ dissenting 
opinion by Black, concurred in by Trussell, maintains that 
it was not the intent of Congress in the 1918 Act to allow 
a net loss of an individual corporation to be carried forward 
in subsequent years as a benefit to an affiliated group.— 
Alabama By-Products Corporation, Birmingham, Coke & By- 
Products Co., Majestic Coal Co., and Imperial Coal & Coke 
Co. v. Commissioner, Dec. 5769 [C. C. H.], Dkt. No. 21808. 


Returns—Husband and Wife.—Under the laws of Florida. 
profits derived from the sale of real estate, purchased in 
whole or in part with funds of the wife, constitute her sep- 
arate estate to the extent of her proportionate part thereof. 
And when such profits have been reported by the wife in 
her individual return, they may not thereafter be taxed to 
the husband.—Jerry Galatis, Dec. 2814, 8 B. T. A. 213.— 
Thomas F. Willmore v. Commissioner, Dec. 5800 [C. C. H.]. 
Dkt. No. 32850. 


Taxable Income.—Royalties received under leases of coal 
lands are held to constitute gross income and not proceeds 
from the sale of coal in place. 

Money received in compromise of a suit to recover the 
value of coal extracted by a trespasser, plus damages to the 
property held, on the record, to constitute taxable income.— 
Bankers Pocahontas Coal Co. v. Commissioner. D. J. F. 
Strother v. Commissioner, Dec. 5766 [C. C. H.], Dkt. Nos. 
10472, 14516, 14517, 25275, 32170, 42664. 


On September 26, 1911, the mother of the petitioner con- 
veyed to him by written contract and actually delivered to 
him, shares of stock in consideration of his agreement to 
pay to her the dividends on such stock during her lifetime 
and after her death one-half of such dividends to be paid to 
the grantor’s husband, should he survive. The petitioner 
had the stock certificates transferred and recorded in his 
name. The Board held income from such stock was tax- 
able income of the petitioner—Joseph W. Bettendorf v. Com- 


missioner, Dec. 5786 [C. C. H.], Dkt. Nos. 29158, 33635, 
41419. 
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Statute of Limitations—Waivers—An agreement ex- 
ecuted by two of the affiliated corporations and the Collec- 
tor secured by a deposit by the corporations of cash in the 
amounts assessed against them and providing for the with- 
holding of action by the Collector toward collection pend- 
ing consideration by respondent of claims filed for abate- 
ment of the assessments, and for satisfaction of the amounts 
ultimately found to be owing, out of the cash deposit made, 
was held not to constitute a waiver by the corporations 
executing it, for themselves or for their affiliated corpora- 
tions, of their right of appeal to the Board from the de- 
ficiencies determined upon review of the claims in abatement. 
Such agreement held not to constitute a waiver of the 
applicable statutory limitation of the period for collection. 
Further held, that the income and profits taxes for the cal- 
endar year 1919 being shown to have been assessed prior 
to the Revenue Act of 1924 and more than five years to 
have elapsed, from the date the corporations in question 
filed their returns for that year, before the several deficien- 
cies for such years were determind by respondent, the col- 
lection is barred.—United States v. Russel, et al., 278 U. S. 
181. Martin Hotel Company and Affiliated Corporations v. 
Commissioner, Dec. 5757 [C. C. H.], Dkt. No. 16275. 


Waivers—Dissolved Corporations—Powers of Officers 
and Trustees.——Where a corporation has dissolved in ac- 
cordance with a state law which places its affairs in the 
hands of its directors, as liquidating trustees, its president 
is without authority to bind it by a waiver, signed by him, 
as such, so as to stay the running of the statute of limita- 
tions against the assessment of further taxes against the 
corporation for prior years. The Board held, further, that 
under such conditions the fact that the president of the 
dissolved corporation, who signed such waivers, was like- 
wise a member of its board of directors will not give validity 
to his act in the absence of joint action or ratification by 
his co-trustees. 


The Tax Situation in Illinois 


by Herbert D. Simpson 


Now ready—the first detailed state-wide study of the in- 
equality of real estate taxation and the abuses leading to the 
present muddle and the reassessment in Chicago, Cook County 
and other counties in the State. 
analyzed by a recognized authority in the field of public finance. 
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Where the assessment and collection of a tax against a 
dissolved corporation is barred by the statute of limitations, 
no assessment under Section 280 of the Revenue Act of 
1926 against the transferees of its assets, for unpaid taxes 
of the corporation, can be made more than one year there- 
after—Jonathan Godfrey v. Commissioner. The First National 
Bank of Bridgeport, Connecticut, Executor of the Estate of 
Charles G. Waldo, Deceased, v. Commissioner, Dec. 5755 [C. 
C. H.], Dkt. Nos. 18720, 18721. 


A dissenting opinion by Arundell, concurred in by Mor- 
ris, Smith, Green, Murdock and Black holds that the ma- 
jority decision is not sustained by the decisions of the 
Board in the Farmers Feed Co. (10 B. T. A. 1069) and 
Carnation Milk Products (15 B. T. A. 556) cases, which 
implied the rule appropriate in this case that when the 
respondent produced the consents admittedly signed by 
Godfrey as liquidating trustee, he produced evidence “suf- 
ficiently effective to justify his reliance upon it” and thus 
did all that was required of him at that stage of the case. 


National Income Reported to Have Gained 
in 1928 
EALIZED income of the people of the United States in 
1928 was $89,419,000,000, an increase of $1,214,000,000 
over the preceding year, according to an estimate by Dr. 
Willford I. King, in a report to the National Bureau of 
Economic Research in New York. 

The national income in 1918, according to a previous estimate, 
was $60,408,000,000, which indicates an increase in a decade of 
$29,011,000,000. The only lapse in the upward trend of the 
past 20 years was in 1921 when the realized net income was 
estimated as having been over $10,000,000,000 less than in 1920. 

These estimates show that the relative importance of the 
agricultural industry has decreased greatly since the war period, 
and is now producing less than 10 per cent of the national 
income, as compared with 18% per cent in 1918. 


















Causes and lines of remedy— 
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A MIMEOGRAPH * issued by the Commissioner 
of Internal Revenue states that considerable con- 
fusion has apparently arisen concerning the amount of 
interest collectible upon deficiencies in tax imposed by 
the Revenue Act of 1928 in cases where such taxes are 
being paid on the installment plan and the deficiencies 
are assessed at any time prior to the date of the last 
installment. The following interpretation of the 
method of computing the interest payable is made: 
Prior to the enactment of the Revenue Act of 1926 interest 
on deficiencies in. tax was imposed from the due date of the 
tax if paid in a single payment, or from the due dates of the 
various installments if paid on the installment plan. (See Sec- 


tion 250 (b) of the Revenue Act of 1921 and Section 274 (f) 
of the Revenue Act of 1924.) 


Upon the enactment of the Revenue Act of 1926, however, 
interest upon deficiencies in tax was imposed from the due date 
of the tax if paid in a single payment or from the due date of 
the first installment if paid on the installment basis. In other 





Amount of Deficiency and Interest Payable 
on Notice and Demand from Collector 





INCOME TAX MAGAZINE 


Interest on Deficiencies 


Amount Payable September 15, 1930 


March, 1930 


words, the taxpayer who paid the tax in installments was placed 
in the same position with respect to the period over which 
interest should be computed on a deficiency as the taxpayer who 
had paid his tax in full on or before the due date. In order 
that no discrimination may be made against the taxpayer who 
has paid his original tax in a single payment on or before its 
due date, interest upon all deficiencies in taxes imposed by the 
Revenue Act of 1928 will hereafter be computed from the due 
date of the tax (if paid in a single payment) or from the due 
date of the first installment (if paid on the installment basis), 
to the date of the assessment, as specifically provided for in 
Section 292 of the Revenue Act of 1928. Where the tax is 
being paid on the installment plan and the deficiency and defi- 
ciency interest are placed on the assessment list prior to the 
due date of the last installment, the interest, being a part of the 
tax for collection purposes, will be prorated to the four install- 
ments and collected in the same manner as the deficiency. (See 
Section 272 (i) of the Revenue Act of 1928.) For example, if 
a return is filed for the calendar year 1929 showing an original 
tax of $400.00, and a deficiency of $100.00, plus interest of $2.00, 
is assessed on July 15, 1930, the deficiency and deficiency inter- 
est will be collected as follows: 


Amount Payable December 15, 1930 








Deficiency prorated to 1st and 2nd 
installments $25.00 each....... $50.00 





Sr@ tmetemiemt cc... ks cccivccccs $100.00 Mth: IROOM. 6.00 Sicciendeaseee $100.00 
Interest prorated to ist and 2nd 
installments 50c each.......... 1.00 Deficiency prorated to 3rd install- Deficiency prorated to 4th install- 
eee rs eae 25.00 ME: ana ale wa ote wd heme ale ears 25.00 


Interest prorated 


$51.00 


_ The principle outlined above is also applicable to deficiencies 
in tax assessed on returns covering fiscal years where the tax 
is being paid on the installment basis. 


Accordingly, it will be seen that regardless of whether the 
taxpayer makes payment of the full amount of original tax on 
or before the due date or makes payment of such tax on the 
installment basis, interest will be asserted on any deficiency 
shown to be due at the rate of six per cent per annum from the 
due date for payment of the tax, or the first installment thereof, 
to the date of the assessment of the deficiency. 


Court Decisions 
(Continued from page 103) 


meaning of Rule 18. Decision of Board of Tax Appeals, 12 
B. T. A. 1062, reversed and remanded.—United States Cir- 
cuit Court of Appeals, Second Circuit, in /nternational Band- 
ing Machine Company v. Commissioner of Internal Revenue. 


Property Exchanges.—It was found as a fact from the 
evidence that the taxpayer who purchased shares of stock 
in three copper companies, some prior to 1913 and other 
lots in 1916 and 1917, “intended to sell and did sell” in 1918 
the shares acquired in 1916 and 1917, the amount sold being 
the exact number of shares purchased in those years, even 
though part of the certificates delivered to the broker were 
those acquired in 1913 and part could not be identified.— 
United States Circuit Court of Appeals, Tenth Circuit, in 
Frank W. Howbert, individually and as Collector of Internal 
Revenue for the District of Colorado, v. Spencer Penrose. 
Spencer Penrose v. Frank W. Howbert, individually and as 
Collector of Internal Revenue for the District of Colorado. 
Decision of District Court,-278 Fed. 284 and 298 Fed. 335, 
affirmed. 


Recovery of Taxes.—Recovery of tax overpaid in 1918 
through a clerical error is allowed where although the claim 
filed within the statutory period and subsequent appeals to 
the Commissioner failed to cover the item, the Collector was 
notified when suit was filed that the taxpayer intended to 
prove a proper claim for refund of this tax, and by his 
answer failed to make an issue on the point until after ex- 


:11T—Mimeograph Coll. No. 3794, R. A. No. 543. 


3rd_install- 


Interest prorated to 4th _ install- 



















$125.50 





For the purpose of collection, deficiency interest assessed 
prior to the due date of the last installment of tax, may be 
prorated on the installment basis and collected in the same 
manner as the deficiency provided the taxpayer elected to make 
payment of the original tax on the installment basis. 


Any correspondence with regard to this mimeograph should 
refer to the number thereof and the symbols IT:E:RR. 


ROBT. H. LUCAS, 


Commissioner. 









piration of the period during which a new or amended claim 
could have been filed——United States Circuit Court of Ap- 
peals, Tenth Circuit, in Frank W. Howbert, Collector, v. 
Spencer Penrose. Spencer Penrose v. Frank W. Howbert, Col- 
lector. Decision of District Court, 278 Fed. 284 and 298 Fed. 
335, reversed. 


Where collection of a tax was made under duress after 
the expiration of the statute of limitations, and while the 
1926 Act was in force, and the liability for the tax had 
been extinguished by Section 1106 (a) of the 1926 Act then 
in force, the tax may be recovered under Section 607 of the 
1928 Act. Although a timely assessment of the tax iad 
been made and collection had been stayed by a claim in 
abatement, Section 611 of the 1928 Act did not retroactively 
ratify a collection which was illegal under laws existing at 
the time of collection.—District Court of the United States, 
W. D. of Penn. in Diamond Alkali Company, a Corporation, 
v. D. B. Heiner, Collector. No. 5613 Law. 


Salaries, Taxation of—The taxpayer is entitled to re- 
cover the taxes paid on salaries she had reported, which 
salary deductions were disallowed the corporation paying 
them. At the time of the receipt of the payments the tax- 
payer had entered into an agreement with the other stock- 
holders that she would return any part that was disallowed 
the corporation as a deduction by the Treasury Department. 


Amounts received from the corporation and retained by 
the taxpayer are taxable to her in the years credited on the 
books of the corporation since they were at her disposal as 
soon as credited—United States District Court, E. D. of 
New York, in Amelia A. Eakins v. United States of America. 
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Taxable Income.—A stockholder, (originally a minority 
holder) of a corporation which owned a building, who over 
a period of years acquired all of the stock and in 1926 dis- 
solved the corporation and became individual and sole 
owner of the building was held to have realized no taxable 
gain from the transaction in 1926. A tax paid under pro- 
test on the difference between the entire cost of the stock 
to the plaintiff and the appraised value of the building as 
of February 18, 1926, the date on which the last of the 
shares were purchased was held to have been illegally levied 
and judgment was given for recovery of the tax, with in- 
terest—District Court of the United States, District of 
Kansas in Allen W. Hinkle, Plaintiff, v. H. H. Molter, Col- 
lector, Defendant. No. 1105 Law. 


Under Section 201 (c) of the 1918 Act, property dis- 
tributed in liquidation was held to be taxable income to the 
extent that its value as shown on the corporation’s books 
exceeded the cost or other basis of the stock with respect 
to which the dividend was distributed, inasmuch as the 
evidence did not disclose a manifest error in the value 
shown on the books.—District Court of the United States, 
Dist. of Nebraska, Lincoln Div., in Sam Wessel v. United 
States of America. No. 568 Law. 


In a transaction whereby a corporation in 1920 purchased 
25,000 shares of stock of a British Company at par less a 
25 per cent commission and issued a license agreement to 
such company for 15,000 shares, taxable income in the 
amount of the value of the stock received for the license 
was realized.—United States Circuit Court of Appeals, 
Second Circuit, in Superheater Company v. Commissioner of 
Internal Revenue. Decision of Board of Tax Appeals, 12 B. T. 
A. 5, affirmed. 





Where an individual agreed with a promotion company 
to pay 40 per cent of the cost of development of certain 
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land in the event that oil was discovered thereon, his share 
of the cost to be paid out of his share of the proceeds until 
the entire 40 per cent was paid, amounts credited to him on 
the books of the promotion company in 1920, 1922 and 1924, 
and applied to the payment of the development costs, are 
held not to be income either to the individual or to his as- 
signee, the test to be applied being held to be whether such 
amounts could have been finally determined at the close of . 
the respective taxable years.—District Court of the United 
States, District of Wyoming, in Donald McMurray v. Mar- 
shall S. Reynolds, Collector. No. 1903 Civil. 

Tax-exempt Business Organizations—Exemption as a 
business league under Section 231 (7) of the 1926 Act is 
denied a corporation organized to conduct receiverships and 
act for creditors, dispense credit information and prevent 
fraud on creditors, even though its articles of incorporation 
did not allow the distribution of earnings, since the substan- 
tial profits accumulated from one source of operations were 
devoted to its other purposes, thus inuring to the benefit of 
its private stockholders.—United States Circuit Court of 
Appeals, Eighth Circuit, in Northwestern Jobber’s Credit 
Bureau v. Commissioner of Internal Revenue. No. 8648. Nov. 
term, 1929. 

Statute of Limitations.—Collection of 1917 taxes timely 
assessed for which a bond was given in November, 1923 
(when collection was barred), pursuant to Section 234 (a) 
(14) (a) of the 1918 Act in connection with a claim for 
abatement is held not barred by Section 250 (d) of the 
1921 Act providing that no suit shall be brought for collec- 
tion after five years from the date the return was filed. The 
record shows that there was no coercion, and none of the 
statutes has a provision to the effect that the statutory 
limitation periods extinguish the liability, Section 1106 (a) 
of the 1926 Act having been repealed as of the date of its 
enactment. Consequently the written promise to pay was 
a sufficient consideration.—District Court of the United 
States, E. Dist. of Virginia, in United States of America v. 
E. Hogshire, Son and Company, Inc., and Fidelity and Casualty 
Company. 
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Assessment of 1916 taxes made under the 1921 Act was 
not barred by the statute of limitations where made within 
five years from the date of filing the return. The 1921 Act 
provides that the limitation of five years applies to assess- 
ments made under the 1921 Act for years covered by 
returns filed under all prior Acts, thus revoking the three- 
year limitation in Section 9 (a) of the 1916 Act. 

Recovery of taxes under Sec. 607 of the 1928 Act is barred 
by Sec. 611, the use of “stayed” in the latter section being 
construed to refer to delay of proceedings to enforce collec- 
tion, and not to a judicial or statutory stay of proceedings. 
—Court of Claims of the United States in Percival E. 
Magee v. The United States. No. J-675. 


The filing of a completed, not a tentative, return starts 
the running of the statute of limitations. 

Collection of 1918 taxes assessed within the statutory 
period as extended by waiver executed prior to March 15, 
1924, is not barred until six years after such assessment.— 
Supreme Court of the United States in Florsheim Brothers 
Drygoods Company, Lid. v. The United States. Thomas W. 
White, Collector, v. Hood Rubber Co. Nos. 118 and 414. 
Oct. term, 1929. Decision of Circuit Court of Appeals, Fifth 
Circuit in the Florsheim case, 29 Fed. (2d) 895, affirmed. 
Decision of Circuit Court of Appeals, First Circuit, in the 
Hood Rubber Co. case, 33 Fed. (2d) 739, reversed. 


Where a claim for refund of 1916 munitions taxes was 
not filed within four years next after the payment of such 
taxes, suit for refund can not be maintained, pursuant to 
Section 3226 R. S. which prohibits suit where claim has 
not been duly filed—Court of Claims of the United States 
in International Arms & Fuse Company, Inc. v. The United 
States. No. K-266. 

Waivers.—Waivers as to assessment of 1918 and 1920 
taxes are held valid even though not personally signed by 
the Commissioner, pursuant to the presumption in favor of 
the validity and regularity of the acts of a public official._— 
District Court of the United States, W. D. of Penn., in 


Diamond Alkali Company, a Corporation, v. D. B. Heiner, 
Collector. No. 5762 Law. 


Waivers of 1918 taxes, one signed by the president and 
secretary of a corporation, the other signed by the president, 
to both of which were affixed the corporate seal and the 
purported signature of the Commissioner, are held valid 
and effective to extend the statutory period for assessment 
and collection—United States Circuit Court of Appeals. 
Third Circuit, in Liberty Baking Company v. Heiner, Collec- 
tor. No. 4217. Oct. term, 1929. Decision of District Court, 
34 Fed. (2d) 513, affirmed. 


The Macallen Case—and Beyond 


(Continued from page 95) 


ment. Until that time comes, the states should cer- 
tainly content themselves with a position as favorable 
as that of the United States. 


Taxation of Stockholders 


When a court gets started looking through form to 
substance, there is, of course, no telling how far it may 
go. One might urge that the Macallen Case stands 
for an insistence that economic realities are to be pre- 
ferred to legal names and that therefore the court 
should be ready to see that the distinction between a 
corporation and the collective body of its stockholders 
is an affront to economic reality and should not be 
longer used to justify state taxation of immune cor- 
porate capital or income by impositions on stockhold- 
ers. No one can question the economic absurdity of 
the issue in Home Savings Bank v. Des Moines* 


43(1907) 205 U. S. 503. 
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where the deduction of United States bonds from an 
assessment depended upon the answer to a dispute 
whether the tax was on a corporation or on its share- 
holders. In other instances the absurdity is not so 
manifest. It is always feasible to subtract from any 
assessment on a corporation the values contributed by 
government bonds. It is far from easy to tell how much 
of the value of a stockholder’s stock is due to assets 
of the corporation. The ticker might fail to reflect a 
fairly serious theft from the corporate strong-box. 
Even if it were ascertained that some fraction of one 
per cent of the value of Steel Common and a still more 
modest part of the value of Steel Preferred came from 
government bonds owned by the Steel Corporation, it 
would be an excessively fussy operation to re-calculate 
this percentage to suit the tax day of every state. 
Should you regard the holdings of the corporation on 
the tax day or take an average for some longer period? 
The difficulty with income taxation on dividends would 
be no less serious. Corporations commonly do not dis- 
tribute all they get. They can hardly be allowed to say 
that what they distributed was their income from gov- 
ernment bonds and that what they kept was something 
else. Clearly in the general run of cases it is wiser to 
forget corporate assets and income when assessing the 
stock or income of the shareholder. From a practical 
standpoint the corporate entity is much more opaque 
than the distinction between ‘‘on” and “measured by.” 


All the evidence we have indicates that the court has 
no disposition to retreat from its earlier position that, 
in the absence of peculiar circumstances, stockholders 
may be taxed on capital and income without inquiry 
into the contributing assets and income of the corpora- 
tion. This was re-affirmed in 1923 by a unanimous 
court in Des Moines National Bank v. Fairweather* in 
which Bank of California v. Richardson* was differ- 
entiated on the ground that it involved peculiar circum- 
stances. Peculiar circumstances were the explanation 
of Miller v. Milwaukee*’ decided in 1927. There was 
no indication of dissent from the statement in the opin- 
ion that “there is no doubt that in general a corporation 
is a nonconductor that cuts off connection between divi- 
dends to its stockholders and the corporate funds from 
which the dividends are paid.’’*? Nothing that the court 
has said or done gives any basis for a notion that the 
Macallen Case threatens any change in the established 
law that corporate investments impose no criteria of 
the taxability of stockholders. 


Inheritance Taxes 


The doctrinal ground on which government bonds 
owned by a decedent may enter into the assessment of 
inheritance or estate taxes is that the tax is not on the 
property but on its passing or on the privilege of trans- 
mitting or receiving it. This doctrine was given a 
black eye in the Macallen Case. It was denied applica- 
tion in Frick v. Pennsylvania*® which held that an in- 
heritance tax on the estate of a domiciled decedent 
could not be measured by tangibles permanently located 
in other jurisdictions. Other cases indicate clearly that 


44(1923) 263 U. S. 10 
45(1919) 248 U. S. 47 
46(1927) 272 U. S. 71 
47 bid., 714. 

48(1925) 268 U. S. 473. 
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the present attitude of the Supreme Court toward in- 
heritance taxation is to apply the tests of jurisdiction 
prevailing with respect to property taxation and to end 
the assessment of extraterritorial values by abandoning 
the notion that those values are not taxed but are 
merely used as the measure of a tax on a privilege or 
event subject to the power of the state.*® So far as 
jurisdiction under the due-process clause is concerned 
we may expect the general application of the idea that 
the state taxes the assets that are looked at to determine 
the amount of a tax. 


It would be a rash man who would venture to 
prophesy whether the same attitude will be taken toward 
inclusion of government bonds in the assessment of 
inheritance or estate taxes. There has been for some 
time a majority of the court that feels more tender 
toward taxpayers than toward tax collectors. This to 
my mind has been a stronger factor in the trend of 
recent decisions than any new birth of philosophic real- 
ism among the justices who have been adding new 
restrictions to governmental power. When to this atti- 
tude is added the natural preference for doctrinal har- 
mony, it would not be surprising to find the court hold- 
ing that government bonds immune from taxes on 
property and income and from inclusion in the measure 
of an excise on doing business are also immune from 
inclusion in the measure of an excise on transfers by 
death. There are, however, important practical con- 
siderations which are sufficient to move practical men 

Rhode Island Trust Co. v. Doughton (1926) 270 U. S. 69; 


Wachovia Bank & Trust Co. v. Doughton (1926) 272 U. S. 567; 
armers’ Loan & Trust Co. v. Minnesota (1930) 50 Sup. Ct. 98. 
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not to upset the previously established law as to govern- 
ment bonds and inheritance taxes. 

The hardships of multi-state multi-taxation of inheri- 
tances are obvious. They are absent from death duties 
on government bonds. Only one state will take its 
toll. Progressive inheritance taxation as a social policy 
does not conform to any considered dictates of policy 
if several states cumulate progressive taxes on the same 
economic interest. This haphazardness of policy does 
not ensue if the state of domicil may put death duties 
on transfers of United States bonds. On the contrary 
the policy would be defeated if those bonds cannot be 
counted in the total of estate or legacy. Here are two 
important practical considerations that differentiate in- 
heritance taxation of extraterritorial values from inher- 
itance taxation of government obligations. Beyond 
doubt, also, states and nation will both profit more from 
a rule that allows each to impose inheritance taxes on 
the bonds of the other than they would lose by subjec- 
tion of their bonds to the tax of the other. No interest 
of state or nation would be subserved by reversing the 
course of decision. The immediate advantage would 
accrue wholly to individual interests, since the mass of 
bonds now outstanding were issued when no one 
thought of their immunity from inheritance taxes. The 
advantage to borrowing power in the future would be 
slight as compared with the disadvantage to the taxing 
power. 

In addition to these practical distinctions between 
government bonds and extraterritorial values, we have 
a significant practical distinction between an excise tax 
on doing business and an inheritance tax. The former 
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comes every year. The annually recurring use of the 
bonds in the measure of an excise is in all substance 
just like taxing the bonds as property. An inheritance 
tax is fortuitous and occasional. When bonds are put 
forth by a government, an inheritance tax thereon is for 
any buyer a mere possibility that could not influence his 
demand for compensating interest as would a yearly 
tax demand which he must surely meet. This differ- 
ence is in substance the same as that which justified 
the court in holding the federal estate tax an indirect 
tax although the tax on income from property was 
held to be direct.** In this difference we have a sub- 
stantial ground upon which to distinguish the Macallen 
Case from the cases sanctioning taxation of inheritances 
of securities immune from direct taxation. Since the 
Macallen Case was dictated by considerations of sub- 
stance, a substantial distinction should be sufficient to 
keep it in its substantially proper place. 


For many of the Federal issues now outstanding the 
court might be influenced to stick to the old law because 
Congress has expressly excepted estate and inheritance 
taxes in its declarations as to immunity from state and 
Federal taxation.®** This should be a psychological fac- 
tor inducing the court to treat all bonds alike with 
respect to both federal and state death duties. It could 
not apply the Macallen Case to federal estate taxes 
without overruling Greiner v. Lewellyn,** decided by a 
unanimous court in 1922. This decision is not so recent 
as those affirming the old rules as to shares of stock, 
but it is late enough to make the court more inclined 
to follow than to overrule it. Somewhat timorously, 
then, we venture to prophesy that the Macallen Case 
will not be applied to the analogous issues arising out 
of inheritance taxation. 


Profit from the Sale of Government Bonds 


In a case now on its way to the Supreme Court, two 
lower Federal courts have held that the United States 
may not apply its income tax to profit from the sale of 
municipal bonds.** The Macallen Case, standing alone, 
might be a precedent for this result. The fact that the 
bonds are not taxed as property no longer saves the 
tax from sin. By the sine-qua-non rule the profit comes 
from the bonds. Without the bonds to sell, there would 
be no profit from their sale. The profit was taxed as 
income and not by way of an excise on the transaction. 
Thus there is lacking even the verbal cover that proved 
porous in the Macallen Case. How could a court dis- 
tinguish the Macallen Case? 

The best distinctions are that the Macallen Case in- 
volved income paid by the United States and that the 
power sought to be exercised by Massachusetts involved 
an annually recurring tax. The tax on profit from sale 
is much easier to sustain than the inheritance tax. The 
measure of the inheritance tax is the capital and the 
event which makes for taxability is certain to happen 
to individuals. The measure of the tax on profit is 
much less than the capital and the event is within the 





50Knowlton v. Moore (1900) 178 U. S. 41. 


51Pollock v. Farmers’ Loan & Trust Co. (1895) 157 U. S. 429, 
158 U. S. 601. 


— Mr. Trainor, op. cit., 17 California Law Review 233, 
note 3. 


58(1922) 258 U. S. 384. 


54Bunn v. Willcuts (1928, D. C. Minn) 29 F. (2d) 132; Will- 
cuts v. Bunn (1929, C. C. A. 8) 35 F. (2d) 29. 
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control of the taxpayer. The profit on the sale of 
government bonds will seldom exceed two years’ inter- 
est. No taxpayer will have to repeat the tax on the 
identical bonds. The single tax on the single profit, 
even without the maximum limitation now in the fed- 
eral income tax, would inevitably be but a tiny fraction 
of the capital. A court that was moved to continue 
the old law as to inheritance taxes should certainly al- 
low the tax on profits from sales. Call it, if you will, 
that the income from the sale is income from the bonds, 
the fact still remains that it is not income paid by the 
borrowing government, and this alone should be 
enough to make the issue of its taxability turn upon 
considerations dehors the Macallen Case. 


The problem is in substance much closer to those 
in the cases involving the Federal tax on net income 
of contractors with municipalities®> and state taxes on 
sales to the United States®® and on profits derived from 
operations under Indian leases.** These cases taken 
by themselves would lend support to a guess that the 
court would allow the United States to tax the profit 
from the sale of state and municipal bonds but would 
deny to the states a corresponding power. This, how- 
ever, is not to be anticipated. If we put to one side 
the case forbidding a state tax of so much per gallon 
on sales of gasoline to the United States®* and com- 
pare the two net income taxes,®® shall we call the profit 
from the sale of a government bond more like the profit 
of the contractor who works for a state or more like 
the profit of lessees of Indian oil lands? The more we 
try this sort of comparison, the dizzier we get. It is 
easier to tell what one would like to have the court do 
than to indicate what its past actions or its supposed 
present inclinations are likely to move it to do. 


The opinions of the District Court and the Circuit 
Court of Appeals do not help us much. Both courts 
insist that the immunity asked for would be an ad- 
vantage to the borrowing government. Neither court 
treats the inheritance tax cases as overruled, yet neither 
undertakes to differentiate them. Neither court men- 
tions the somewhat significant fact that the deductibil- 
ity of losses on sales should be treated in the same 
fashion as the taxability of profits. Judge Stone in the 
Circuit Court of Appeals says that the tax on the profit 
“would materially lessen the attractiveness of such 
securities and thereby affect the borrowing power in- 
juriously.”®° Possibly also those who bought Liberty 
Bonds at par and sold them for eight or ten points 
below would have found their attractiveness reduced 
still more if this loss could not be deducted from income 
taxes. The initial purchaser is not certain to reap a 
profit. If he gambles on profit or loss, would he not 
be willing to decrease the stakes on both sides by a 
tax on profit and a deduction for losses? The consola- 





55Metcalf v. Mitchell (1926) 269 U. S. 514. 
56Panhandle Oil Co. v. Mississippi (1928) 277 U. S. 218. 
57Gillespie v. Oklahoma (1922) 257 U. S. 501. 


58Note 56, supra. The suggestion that this case be put to one 
side is due to a recognition of the possibility that the court may 
have been influenced by the fact that the tax was not on net 
income but was a specific tax of so much per gallon. If the tax 
is clearly on a governmental instrumentality, a tax on net is 
as bad as a tax on gross, but it may be that the court in 
considering the question whether the tax is so close to a govern- 
mental instrumentality as to be in substance a burden thereon 
may be influenced somewhat by the character of the tax. 

59Notes 55 and 57, supra. 


6035 F. (2d) 29, 30. 
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tion of a deduction from a loss might well be bought 
at the price of a subtraction from a profit. 

Enough has been said to make clear that the Macallen 
Case does not in substance lend much support to a con- 
tention that profit from sale of government bonds 
must share the immunity of interest paid thereon. If 
the court should decide to decree such immunity, un- 
doubtedly the Macallen Case would be gratefully in- 
voked by the composer of the opinion. 


Conclusion 


While we must be uncertain what will be the future 
decisions on a number of the issues here considered, 
we may be fairly certain about the opinions. Past ex- 
perience persuades us to the pessimistic prophecy that 
the court. will profess a consistency that substantial 
analysis cannot justify and that it will be moved by con- 
siderations of judgment that will be imperfectly re- 
vealed in the opinion. So seldom do the opinion writers 
confess that the logical problem before the court is that 
of a dilemma and that the particular decision is the 
fruit of judgment rather than of logic or doctrine. 
No one can justly criticise a court because its decisions 
(lo not arrange themselves in perfect logical patterns. 
Law like life has competing premises and victory must 
eo now to one side and now to the other. With wisdom 
courts give controlling weight in some cases to consid- 
erations that are denied controlling weight in others. 
The issues with which courts deal are much more par- 
ticularistic than is commonly confessed. Taxes on in- 
heritances and on profits from sales have very different 
results from excises on doing business. 








Two or three such leading articles in each issue. 







Tax Decisions:—The important recent decisions in 
all branches of the law are abstracted and anno- 
tated. 
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results differ, the issues differ. When issues differ 
sufficiently, judgments should differ. If we must have 
formulations under which all the judgments may be 
subsumed, the only’safe and true one in the field of law 
under review is that taxation may affect governmental 
obligations some but not too much, may affect in ways 
that are approved but not in ways that are condemned. 
With such a formulation, courts would be driven to 
indicate the genuine grounds of their particular judg- 
ments and to refrain from confining themselves to 
postulates which they honor in the breach as well as in 
the observance. 

Such judicial frankness might not make prophecy 
less precarious but it would relieve would-be prophets 
of the emotional strain of having to speculate about the 
intellectual sincerity of opinions which must be an- 
alyzed. When the majority of a court has actually 
changed front, there seems no good reason why they 
should not assume the burden of announcing the im- 
portant fact and not transfer the burden to the minor- 
ity. The minority may not know how wide a change 
of front the majority mean to make. The minority in 
argumentative zeal may. allege a change where perhaps 
none has been intended. Not infrequently minorities 
charge their brethren with upsetting much that ulti- 
im itely is allowed to stand. Those who are doing the 
deciding are the ones who can best reveal just what 
deciding they are doing. They need not decide cases 
that are not before them. They need not tell us how 
far they mean to go. All we ask is that they refrain 
from adding to our confusion by opinions that profess 
to respect what is really thrown into the discard and 
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that content themselves with reasons that would require 
revision of much more than is being revised at the 
moment. ’ 


The writer of an opinion suggests for himself a high 
standard of intellectual candor when he inferentially 
charges a state legislature with an attempt to be artful, 
delusive and deceptive in framing a statute according 
to a plan approved as constitutional by a well-known 
line of Supreme Court decisions whose authority he 
professes to recognize as still binding. The intimation 
of intellectual immorality on the part of the General 
Court of Massachusetts is one that must impute the 
same vice to the Congress of the United States and to a 
succession of Supreme Court justices who have elab- 
orated and sanctioned statutes of Congress and of the 
states which have measured excises by governmental 
obligations immune from direct taxation. There was 
nothing novel about the Massachusetts statute and i 
required but a minimum of judicial perspicacity to dis- 
cover that in economic substance a tax takes toll from 
any income that it refers to as a basis of assessment. 
A court did not have to be acute to see this. It must 
have been able to see it without any aid from the fact 
that Massachusetts first let its corporations omit the 
income from United States bonds and then required 
them to include it after Congress had consented to the 
indirect taxation of such income when received by na- 
tional banks. Common sense tells us that the greater 
part of the Macallen opinion was surplusage and would, 
if any one took it seriously, be likely to prove delusive. 

The crucial part of the opinion is that which deals 
with the Stone Tracy Case and the Home Insurance 
Case. Here were two Supreme Court decisions which, 
taken together, made the Macallen decision absolutely 
impossible. The Home Insurance Case could be differ- 
entiated only because its tax was measured by capital 
rather than by income. This difference clearly could 
not make any difference. The Stone Tracy Case could 
he distinguished only because it involved a federal rather 
than a state tax. Such a difference might possibly be 
thought to make a difference, but there is no sign 
that the Supreme Court thought it did. There is no 
sign that the court saw any difference between the case 
hefore it and the two which it declined to follow. It 
did not point to a difference by reciting the ground on 
which the earlier cases were decided, for that ground 
was equally available for sustaining the Massachusetts 
tax. by its recital it left open the inference that it was 
leaving those cases intact. The uninitiated reader of 
the Macallen opinion would assume that nothing had 
been upset by the decision. Indeed he would under- 
stand that he was being assured that the court was 
coerced by the precedents when he read that discrimina- 
tion against national banks “must be avoided by some 
method that does not involve the imposition of a tax 
which uniformly for a century has been condemned by 
this court as unconstitutional.” 


Unfortunately perhaps not all readers of the Mac- 
allen opinion are uninitiated. Those who are informed 
know that the Massachusetts tax was not one that uni- 
formly for a century has been condemned by the 
Supreme Court as unconstitutional. They know that 
Mr. Justice Sutherland and his colleagues must know 
it too. The dissenting opinion of Mr. Justice Stone 


INCOME TAX MAGAZINE 





March, 1930 
























































tells the truth about it. Why cannot truth and candor 
serve the majority as well as the minority? If judges 
wish us to have confidence in their judgments, they 
should be eager to give us supporting opinions which 
conform to the highest standards of intellectual recti- 
tude. 


Disposition of Excess Tax Over Reduced 
Rates on Withholdings at the Source 


(Continued from page 90) 
excess tax to the appropriate collectors of internal rev- 
enue not later than June 15, 1930. Further details, as 
given in the mimeograph, follow: 

In the case of bonds and similar obligations issued by 
domestic corporations, resident foreign corporations, or non- 
resident foreign corporations having a paying or fiscal agent 
in the United States, monthly returns, Form 1012, filed for 
1929, will show tax at the rate of 144% withheld from interest 
paid to citizens or residents of the United States who reported 
such interest on line 2 of ownership certificate, Form 1000. 
Withholding agents will be held liable for tax on such interest 
paid to such taxpayers at the rate of only % of 1%. 


* 


As there is no authority in the Joint Resolution for reduc- 
ing the tax required to be withheld at the rate of 2%, with- 
holding agents shall pay the amount of tax shown on monthly 
returns, Form 1012, at the rate of 2%, irrespective of the 
status of the person in whose behalf the tax is paid. 


In the case of tax withheld at the rate of 5% from interest 
on bonds and similar obligations issued by domestic and resi- 
dent foreign corporations, paid te nonresident alien individuals 
and partnerships not engaged in trade or business within the 
United States and not having any office or place of business 
therein, composed in whole or in part of nonresident aliens, and 
tax withheld at the rate of 12% from such interest paid to 
foreign corporations not engaged in trade or business within 
the United States and not having any office or place of busi- 
ness therein, an amount equal to 1% of the interest may be 
released by the withholding agents and paid over to the person 
irom whom it was withheld, or his proper representative. In 
order to reconcile the discrepancy between the aggregate 
amount of tax as shown by monthly returns, Form 1012, and 
the annual return, Form 1013, required to be filed not later 
than March 15, 1930, an itemized statement showing names, 
addresses, and the amounts refunded should be attached to the 
annual return, Form 1013. If any of the tax shown to be due 
on Form 1013 is released after the filing of such return, the 
withholding agents should file an itemized statement showing 
the names, addresses and the amounts so released, with collec- 
tors of internal revenue at the time required for the payment 
of the tax, on or before June 15, 1930, and the tax liability of 
the withholding agents will be decreased accordingly. 

Under Sections 144 (b) and 215 of the Revenue Act of 1928 
payors of compensation for services rendered within the United 
States by nonresident aliens who are residents of Canada or 
Mexico, are required to withhold tax at the rates of 1%%. 
3% and 5% provided by Section 211 of the Act, in cases where 
the nonresident aliens file Form 1115 with the payor. With- 
holding agents who have withheld tax from such compensa- 
tion at the rates of 14%, 3% or 5% may release an amount 
eaual to 1% of such compensation to the person from whom 
the tax was withheld, or his proper representative. Such in- 
come is reported on annual return, Form 1042. 

The fixed or determinable, annual or periodical income, other 
than that hereinbefore referred to, of nonresident alien indi- 
viduals, partnerships not engaged in trade or business within 
the United States and not having any office or place of business 
therein, composed in whole or in part of nonresident aliens, and 
foreign corporations not engaged in trade or business within 
the United States and not having any office or place of business 
therein, is subject to withholding under the Revenue Act of 
1928 at the rate of 5% in the case of nonresident alien indi- 
viduals and shgteerdilien not engaged in trade or business within 
the United States and not having any office or place of business 
therein, composed in whole or in part of nonresident aliens, and 
12% in the case of foreign corporations not engaged in trade 
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or business within the United States and not having any office 
or place of business therein. Withholding agents who have 
withheld tax at these rates may release an amount equal to 1% 
of the income and pay it over’to the person from whom the tax 
was withheld, or his proper representative. Such income is 
reported on annual return, Form 1042. 

It is unnecessary to make any reference on Form 1042 to 
the fact that any part of the tax originally withheld has been 
released to the taxpayer. The fact that the tax reported as 
withheld on the return at the rates of % of 1%, 2%, 4%, or 
11% will be equivalent to a statement that 1% of the income 
has been released to the taxpayer, or his proper representative. 

Withholding agents who prior to June 15, 1930, do not re- 
lease the excess tax withheld during 1929 to persons from 
whom the tax was withheld, or their proper representatives, 
are required to pay such excess tax to the appropriate collectors 
of internal revenue not later than June 15, 1930. 

The procedure under the provisions of Article 764 of Regu- 
lations 74, pertaining to the release by withholding agents of 
the total tax withheld from nonresident alien individuals after 
notification by the Bureau of the result of the examination of 
the exemption certificates, Form 1002, filed by the nonresident 
aliens, is not affected by the provisions of the Joint Resolution. 
If exemption certificates, Form 1002, are received after June 
15, 1930, any refund of the tax withheld from income covered 
by such certificates will be made by the Government to the 
taxpayers, or their proper representatives, in the usual manner. 

In all other cases where the excess tax withheld has been 
paid to the Government by the withholding agents it will be 
necessary in the case of a nonresident alien individual in order 
for the taxpayer to obtain a refund of such excess tax, to file 
or cause to be filed a return on Form 1040B of his income from 
all sources within the United States and in the case of a foreign 
corporation not engaged in trade or business within the United 
States and not having any office or place of business therein 
to file or cause to be filed a return of such income on Form 
1120. 

All inquiries concerning this mimeograph should refer to the 
number thereof and be marked for the attention of IT:E:RR. 

Signed by Robt. H. Lucas, Commissioner. 


Taxing Agricultural Relief 
(Continued from page 88) 

Associations and corporations engaged solely in 
processing and marketing farm products for one of the 
cooperative associations coming within the exemption 
added to the Wisconsin law in 1929 and discussed above 
are also exempt upon their income, if they do not 
charge for such marketing and processing more than a 
sufficient amount to pay the cost of marketing and 
processing, to pay 8 per cent dividends on their capital 
stock and to add 5 per cent to their surplus. It is not 
expressly provided that associations processing and 
marketing farm products for a cooperative association 
must be cooperative associations in order to be exempt 
but the limitation upon the charges for marketing and 
processing makes the exemption in effect available only 
to cooperative associations. 


In Massachusetts associations incorporated without 
capital stock, under the special statute are exempt from 
the tax based upon the corporate excess and net in- 
come, but associations with capital stock conducting 
“any agriculture * * * business on the cooperative 
plan” are not exempt, though organized under the spe- 
cial statute. In Mississippi and New York agricultural 
cooperative associations incorporated under the special 
statute relating to cooperative corporations are exempt. 
In New York, the corporations exempted automatically 
become subject to franchise taxation based on the 
amount of authorized par value or no par value stock 
but the number of cooperative associations affected is 
said to be small. 
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The Tennessee.and Virginia income tax laws contain 
no provision exempting farmers’ cooperative associa- 
tions. 


The above criticism of the provision now generally 
used by the states having an income tax has been made 
with the idea in mind that there was an apparent intent 
in these states to allow agricultural cooperatives an ex- 
emption, but that with certain exceptions little thought 
has been given to the results which the statutory pro- 
visions accomplish. (Incidentally it may be said that 
perhaps less thought has been given to the method of 
taxing cooperatives under the state property tax laws, 
but the extent and manner of property taxation can not 
be discussed at this time.) This is surprising in view 
of the extent of agricultural cooperation, which is not 
by any means a new endeavor in this country. Agri- 
cultural cooperation has only recently received publicity 
which has brought it to the attention of others than 
those engaged in raising and selling agricultural prod- 
ucts, but the plan and purpose of agricultural coopera- 
tion is well enough known that a policy as to the man- 
ner of taxing (or exempting) the associations under 
our income tax laws and property tax laws should be 
given more serious consideration than it has received 
so far. It should receive more attention in the im- 
mediate future, though perhaps no plan can now be 
adopted for any great length of time. 


However, we can solve the problem for the duration 
of Federal relief for agriculture. As the present situa- 
tion exists, we have the Federal Government appropri- 
ating money for the encouragement of cooperative mar- 
keting and the states in many cases taking money from 
the same associations. As cooperative marketing is 
assisted in its growth by Federal aid, the taxable prop- 
erty or income is increased in the states and those states 
which do not exempt agricultural cooperative associa- 
tions are in turn collecting greater revenue from these 
associations. The states are profiting from the Federal 
aid. So long as the Federal Government is lending aid 
to agricultural cooperation we would expect the Fed- 
eral Government to continue its exemption of the asso- 
ciations from taxation, and there is no reason why we 
should not expect the states to give support to the 
Federal plan. The future of agriculture and of agri- 
cultural cooperation is too uncertain for us now to 
establish a permanent policy of exempting the associa- 
tions from all taxes, but so long as relief is necessary 
and the Federal Government is using taxpayers’ money 
to help finance cooperative marketing the states should 
at least not increase the burdens of cooperative mar- 
keting. If agricultural cooperation should become pros- 
perous, it is conceivable that many would demand that 
it bear its share of the tax burdens. But at present, 
why should the states tax the relief that the Federal 
Government is giving? If in any state the answer to 
this question is that constitutional limitations prevent 
exempting cooperative associations, the answer is to 
change the constitution so that proper taxing laws can 
be enacted. It is in such states that there still exist 
taxing systems condemned years ago as being unsuit- 
able to the present conditions. Agriculture in those 
states has been paying an unusual tax burderm all the 
time that we have been concerned with agricultural 
relief. 


















